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OPINION
GRABER, Circuit Judge:

Plaintiff JohnDoe, a studentwho hasno Hawaiianances-
try, applied for admission to Defendant Kamehameha
Schools,a private, non-profit K-12 educationainstitution in
Hawaii that receivesno federalfunds. He was deniedentry.
The Kamehameh&choolswere createdthrougha charitable
testamentaryrust, establishedy the lastdirectdescendandf
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the Hawaiianmonarchy for the educationand upbringingof
Native Hawaiians.As a result, the KamehamehaSchoolsO
admissiongpolicy gives preferenceto studentsof Hawaiian
ancestry. Plaintiff argues that he was denied admission
becauseof his racein violation of 42 U.S.C.= 1981.

The majority of a three-judgepanelheld that the Kameha-
meha SchoolsCadmissionspolicy, with its preferencefor
Native Hawaiians, constitutedunlawful race discrimination
under42 U.S.C.a 1981: We took this caseen bancto recon-
siderwhethera Hawaiianprivate,non-profitK-12 schoolthat
receivesno federalfundsviolatesa 1981 by preferringNative
Hawaiiansin its admissiongolicy. We now answerOn@®to
that questionand, accordingly,affirm the district court.

FACTUAL AND PROCEDURALBACKGROUND
A. Factual Background
1. Historical Context

The islands of Hawaii are geographicallyisolatedin the
South Pacific Oceanand were originally settled sometime
betweenl and 750 A.D. The Native Hawaiiansdevelopeda
well-organized efficient, and thriving civilization Obase@n
acommunalandtenuresystemwith a sophisticatedanguage,
culture,andreligion 020 U.S.C.a 7512. The land, abundant
in naturalresourcesallowed the Native Hawaiiansto thrive.
Office of Hawaiian Affairs, Native Hawaiian Rights Hand-
book 3 (Melody KapilialohaMacKenzieed. 1991) (hereinaf-
ter (Rights Handbool®).

'Doe v. KamehamehaSch./BernicePauahi Bishop Estate 416 F.3d
1025 (9th Cir. 2005), rehOgen banc granted 441 F.3d 1029 (9th Cir.
2006).

2This generalinformation simply setsthe stagefor our more particular
consideratiorof the educationaktatusof Native Hawaiianchildren.
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The first Western contact with the Hawaiian islands
occurredin 1778 when CaptainJamesCook landedon the
island of Kauai. The immediateresult of that first encounter
wasthat Native Hawaiianswereintroducedto Westerngoods
andWesterndiseasesOBy1919,the Native Hawaiianpopula-
tion had declinedfrom an estimated1,000,000in 1778to an
alarming22,600020 U.S.C.a 7512(7).But seeRicev. Caye-
tang, 528 U.S. 495,500 (2000) (estimatingthe populationin
1778 as between200,000and 300,000).

In 1810, Kamehamehd createda unified monarchyover
all the HawaiianlIslands,becomingthe first King of Hawaii
andaffordingtheislandsa level of cohesiorandsecuritythat
they had not previously known. The United Statesofficially
recognizedhe sovereigntyof the Kingdomof Hawaiiin 1826
and,from 1843until 1893, extendedull diplomaticrecogni-
tion to theislands.OthercountriestooNincluding GreatBrit-
ain, France,and JapanNrecognizedhe Hawaiian Kingdom.
20 U.S.C.27512(1).Before 1893, the United Statesentered
into a numberof treatiesfor peacefriendship,andcommerce
with the Kingdom. U.S. DepObf Justice& U.S. DepObf the
Interior, From Mauka to Makai: The River of Justice Must
Flow Freely 1 (Oct. 23, 2000) (hereinafterdFrom Maukato
MakaiO).The first treaty was signedin 1826, and additional
treatieswere signedin 1849, 1875,and 1887. SeeRice 528
U.S. at 504 (discussingthe history of diplomatic relations
betweerthe United Statesandthe Kingdom of Hawaii before
the overthrowof the monarchy).

The Kingdom of Hawaii, locatedalong shippingandfish-
ing routes,was commerciallydesirable.Initially, trade with
the Kingdom of Hawaii revolvedaroundthe islandsQur and
sandalwoodesourcesaswell asthe whalingindustry.Rights
Handbookat 5. When over-harvestinglestroyedthe sandal-
wood trade and depletedthe whaling stocks,wealthy West-
ernersturned to large-scaleplantations,primarily growing
sugar,to make money. Id. As foreign investmentbecame
moreandmoretied to land ownership,demandfor changein



19056 Dok v. KAMEHAMEHA ScHooLS

the traditional land tenuresystem,which did not provide for
individual landtitles, intensified.Id. at6. Pressurdrom West-
ernerseventuallyled the Hawaiiangovernmentto rejectthe
land tenure systemin favor of privatized land ownership,
which allowed Westerner©[w]itha permanenpopulationof
fewerthantwo thousan®to take Oovemostof HawaiiOsand
in the next half-centuryand manipulate]] the economyfor
their own profit.O Neil M. Levy, Native Hawaiian Land
Rights 63 Cal.L. Rev.848,857-58(1975)(footnoteomitted).

Westerneconomicdominationof the Hawaiianlslandswas
followed by aninterestin establishingpolitical control. Id. at
861.0In1893,the sovereignjndependentinternationallyrec-
ognized,andindigenousgovernmenof Hawalii, the Kingdom
of Hawaii, was overthrown by a small group of non-
Hawaiians, including United States citizens, who were
assistedn their efforts by the United StatesMinister, a United
Statesnaval representativeand armed naval forces of the
United StatesD 20 U.S.C. ©7512(5). The United States
annexedHawaii not long thereafterld. @ 7512(6).Laws were
then enactedsuppressinghe Hawaiian culture and language
andallowing for the displacemenbf Native Hawaiiansfrom
their lands. From 1896 to 1986, almosta full century, the
Hawaiianlanguagevasbannedasa mediumof instructionin
schoolsld. @ 7512(19).Hula, a Native Hawaiiandanceform,
and local healing practicesalso had beenbannedduring the
westernizatiorof theislands.Suchmeasuresesultedn Omor-
tality, disease, economic deprivation, social distress and popu-
lation declineOFrom Maukato Makai at 1.

Hawaii finally attained statehood in 193®ghts Handbook
at 18. More than 30 yearslater, in recognitionof the United
States@ole in the overthrow of the independentHawaiian
monarchy, Congressofficially apologizedto the Hawaiian
peopleand expressedts commitmentto Oprovidea proper
foundationfor reconciliationbetweenthe United Statesand
the Native HawaiianpeopleD1993 Apology Resolution Pub.
L. No. 103-150,107 Stat.1510,1513(1993).
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2. TheKamehameh&chools

The Kamehameh&choolswerecreatedundera Ocharitable
testamentaryrust establishedy the last direct descendenof
King Kamehamehd, PrincessBernice PauahiBishop, who
left her propertyin trust for a schooldedicatedo the educa-
tion and upbringingof Native HawaiiansOBurgert v. Loke-
lani BernicePauahiBishopTrust 200F.3d661,663 (9th Cir.
2000).PrincessBernicePauahiBishopOwill providedfor the
erectionand maintenancef schoolsin the Hawaiianlislands,
called the Kamehameh&Schools,on the Hawaiian monar-
chyOsancestralands,with the purposeof providing Oagood
educationin the commonEnglishbranchesandalsoinstruc-
tion in moralsandin suchusefulknowledgeas may tendto
makegoodandindustriousmenandwomenOWill of Bernice
PauahiBishop, reprinted in Wills and Deedsof Trust 17-18
(3d ed. 1957) (hereinaftetOPauatBishop Will O).The Pauahi
Bishop Will also bestowedon the Otrusteesull power to
makeall suchrulesandregulationsasthey may deemneces-
sary for the governmentof said schoolsandto regulatethe
admissionof pupilsOld. at 18.

Under the direction of the original trustees,chaired by
PauahiBishopOwidower, CharlesReedBishop,the Kameha-
mehaSchoolsopenedin the late nineteenthcentury? During
a speechon the Schools@irst FounderOBay, in December
1888, Charles Reed Bishop stated that Princess Bernice
PauahiBishop had createdthe KamehamehaSchools, Oin
which Hawaiianshavethe preference&)so that Ohelown peo-
pleQcould onceagainthrive. CharlesR. Bishop, ThePurpose
of the Schools Handicraft,Jan.1889, at 3.

In 1910,not long afterthe deathof PrincesBernicePauahi

*The PauahiBishopWill establishedwo separatechools onefor boys
andonefor girls. The boysGchoolopenedin 1887 andthe girlsGschool
in 1894.During the 1965-1966schoolyear,the two schoolswereconsoli-
dated.



19058 Dok v. KAMEHAMEHA ScHooLS

Bishop and the creation of the KamehamehaSchools, the

guestionaroseasto who shouldbe admittedto the Schools.
Cobey Black & Kathleen Mellen, Princess Pauahi Bishop
and Her Legacy155 (The Kamehameh&choolsPress1965).
CharlesBishop wrote to the trustees:OMrs.Bishop intended
that, in the advantage®f her beneficencethoseof herrace
should have preferencedld. Accordingly, he concludedthat
the principal of the Schoolswasjustified in refusingto admit
a studentwho had no native Hawaiian ancestry.ld. Bishop
went on to convey that only if Native Hawaiiansfailed to

applyto the Schools,or if conditionschangedundamentally,
shouldadmissionge openedo otherethnicities:Oltwaswise

to preparefor andto admitnativesonly andl do notthink the

time hascometo departfrom that rule Old.

Today,the Kamehameh&choolsoperatethreeK-12 cam-
puses:Kapalamaon the island of Oahu, Pukalanion the
islandof Maui, andKeaauon the islandof Hawaii. Thereare
about70,000school-agecchildren in Hawaii who meetthe
Schools@efinition of Native Hawaiian,but the Schools@tal
enrollmentis only about 4,856 students.The Kamehameha
Schoolssubsidizemuch of the tuition costfor all students,
requiring paymentof only $1,784per year, whereashe cost
of educatinga studentamountsto about $20,000annually.
Sixty-five percentof those enrolled receive some form of
financial aid to help them pay eventhat heavily subsidized,
modesttuition.

Partof the Kamehameh&choolsGtatedadmissiongolicy
is to give preferenceo studentf Native Hawaiianancestry,
definedto include any persondescendedrom the aboriginal
people who exercisedsovereigntyin the Hawaiian Islands
prior to 1778. Practically, the policy operatesto admit stu-
dentswithout any Hawaiianancestryonly after all qualified
applicantswith such ancestryhave beenadmitted. Because
thereare many more qualified studentsof Hawaiianancestry
thanthereare availableplacesat the Schools,it is very rare
that a studentwith no Hawaiian ancestryis admittedto the
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campusprograms.But the admissiongolicy is not an abso-
lute barto non-NativeHawaiiansjnsteadjt is intendedto last
only for solong asNative Hawaiianssuffereducationadisad-
vantages.

We pauseto note that the Schools(policy containsno
requirementfor a minimum blood quantum of Hawaiian
ancestry.The only requiremenis that a studenthaveat least
one Native Hawaiian ancestor.Most studentshave mixed
ancestryMore than60 differentracialandethnicgroupshave
beenrepresentedn the studentbody, andfor the 2000-2001
academicyear, studentsreportedbelongingto 39 different
racialandethnicgroups.Accordingly,anobservewisiting the
Schoolswould seevisible diversity notwithstandingthe stu-
dents@ommonalityof having at leastone Native Hawaiian
ancestor.

The Kamehameh&choolsfollow a OLeadershiplodelOof
education.This curriculumis meantto fosterthe self-esteem
and self-identity of students as individuals of Native Hawaiian
descentby teachingNative Hawaiian culture, heritage,lan-
guage, and tradition, in addition to general college-
preparatorycourses.

Kamehameh&choolsalso operatea numberof otheredu-
cational programs, including pre-schools,enrichment pro-
grams,and summerschoolprograms.n thoseprogramsthe
admissionof non-Native Hawaiiansoccurs more often. For
example for the 2001-2002schoolyear, 13 childrenwith no _
Native Hawaiian ancestrywere admittedto KamehamehaOs
pre-schoolprogram(two of the childrendeclinedadmission);
the following schoolyear 12 non-Native Hawaiian children
were admittedto the pre-school;andthe year after thatNthe
2003-2004 school yearN16 students without Native Hawaiian
ancestrywere admitted. And, in the summerof 2003, for
instance,non-Native Hawaiianswere enrolled in severalof
the enrichmentprogramsrun by the Kamehameh&chools:6
of 133 studentdn the PerformingArts Academy;33 of 1,741
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studentsin Explorations;5 of 18 studentsin Culinary Arts;
and4 of 164 studentsn HoolaunaKeauhou.

3. Current Conditions in the Educational Status of
Native Hawaiians

Although the Kamehamehachoolsare partly responsible
for the Native HawaiiancommunityOability to maintainOits
distinct characteras an aboriginal, native peopleQ Native
Hawaiians,nonethelessgontinueto face Oeconomidepriva-
tion, low educationakttainmentpoor health status,substan-
dard housingand social dislocationOFrom Maukato Makai
at 2. In particular, Native Hawaiianshave traditionally per-
formed much below national averagesin the educational
arena.

In 1981, Congressnstructedthe Office of Educa-
tion to submitto Congressa comprehensiveeport
on Native Hawaiian education.The report, entitled
the ONativeHawaiian EducationalAssessmenProj-
ect,Owas releasedin 1983 and documentedthat
Native Hawaiiansscoredbelow parity with regardto
national norms on standardizedachievementtests,
were disproportionatelyrepresentedn many nega-
tive social and physical statisticsindicative of spe-
cial educationalneeds,and had educationalneeds
that were relatedto their unique cultural situation,
suchasdifferentlearningstylesandlow self-image.

20 U.S.C.n 7512(14).

That trend continuestoday. In 2002, Congressecognized
that Native Hawaiiansare severelydisadvantagedn educa-
tion. It found that:

(A) educationatisk factorscontinueto starteven
beforebirth from many Native Hawaiianchildren(;]
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(B) Native Hawaiian studentscontinueto begin
their school experience lagging behind other students
in termsof readinesgactorssuchasvocabularytest
scores;

(C) Native Hawaiian studentscontinueto score
below national norms on standardizededucation
achievementestsat all gradelevels;

(D) both public and private schoolscontinue to
show a pattern of lower percentagesof Native
Hawaiian studentsin the uppermostachievement
levelsandin gifted andtalentedprograms;

(E) Native Hawaiianstudentscontinueto be over-
representedamong studentsqualifying for special
educationprogramsprovidedto studentswith learn-
ing disabilities, mild mental retardation,emotional
impairment,and other suchdisabilities;

(F) Native Hawaiianscontinueto be underrepre-
sentedn institutionsof highereducatiorandamong
adults who have completedfour or more years of
college;

(G) Native Hawaiianscontinueto be dispropor-
tionately representedn many negative social and
physical statisticsindicative of special educational
needsf;]. . .

. and

(H) Native Hawaiiansnow compriseover 23 per-
cent of the studentsservedby the State of Hawaii
Departmenbf Educationandthereareandwill con-
tinue to be geographicallyrural, isolatedareaswith
a high Native Hawaiianpopulationdensity.
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20 U.S.C.1 7512(16)(A)-(H).

In addition, the most recentNative Hawaiian Educational
Assessmentpublishedin September2005, concludedthat,
O[o]nthe whole, . . . Native Hawaiianchildrenin the public
schoolsystemperform poorly in schoolcomparedwith their
non-Hawaiian peersO Ka Huakai, 2005 Native Hawaiian
Educational Assessmenk29, available at http://ulukau.org/
elib/cgi-bin/library?c=nhea&l=er{hereinafterOKaHuakaD).
Thatmostrecentreportfoundthat 75% of public schoolswith
a predominantlyNative Hawaiianstudentbody did not meet
the stateOadequateyearly progressstandardsput that num-
ber droppedto lessthan 58% for schoolswithout a majority
of Native Hawaiians,a differenceof more than 17%. Id. at
251. Also, Native Hawaiianstudentsin elementaryand sec-
ondary public schoolsrankedthe lowest of all major ethnic
groups throughout the state in reading and math, falling
between9 and 15 percentilesbehindthe stateaverageld. at
261, 268. In addition, only 69.4% of Native Hawaiian stu-
dentsgraduatedrom high schoolin 2002,comparedo a state
averageof 76.6%overall. ld. at 285"

B. ProceduralHistory

Plaintiff applied for admission to the Kamehameha
Schools.He hasno Hawaiianancestry Although the school

“Disparitiesaboundoutsideof the educationalcontextas well. Today
amongthe major ethnic groupsin Hawaii, Native Hawaiianshave the
highestratesof unemploymentkKa Huakaiat 84, andpoverty,id. at 86-87,
andthe lowestmeanfamily income,id. at 85-86.Theylive in the poorest
geographiareasandareunderrepresented manageriabndprofessional
occupationsld. at 8. Native Hawaiianssuffer from greaterheathrisks
than other ethnic groupson the islands,with the lowestlife expectancy
and highestmortality ratesfrom cancerheartdiseaseanddiabetesld. at
93. Although Native Hawaiiansaccountfor approximately20% of the
stateOgopulation they accountfor morethanhalf of all teenageregnan-
cies,id. at203,andmorethan44% of child abuseandneglectcasesn the
state,id. at 206. Native Hawaiiansare morelikely to be arrestedor vio-
lent crimesthan any other ethnicgroupin the state.ld. at 76-77.
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deemedhim a Ocompetitiveapplican© and put him on the
waiting list, he wasrepeatedlydeniedadmission.The Kame-
hameh&choolsconcedehat Plaintiff likely would havebeen
admittedhad he possesseéiawaiianancestry.

Plaintiff filed an actionunder42 U.S.C.= 1981, challeng-
ing the Kamehameh&chools@dmissiongolicy. He sought
bothdamagesndinjunctiverelief’ Thedistrict courtgranted
summaryjudgmentin favor of the KamehamehaSchools,
holding that the policy satisfieda variation of the standard
usedto evaluateaffirmative action plans challengedunder
Title VII of the Civil Rights Act of 1964, 42 U.S.C.
aa 2000ebB2000h-6:

The Court finds the plan has a legitimate justification
andservesa legitimateremedialpurposeby address-
ing the socioeconomicand educationaldisadvan-
tages facing Native Hawaiians, producing Native
Hawaiian leadershipfor community involvement,
and revitalizing Native Hawaiian culture, thereby
remedying current manifest imbalancesresulting
from the influx of westerncivilization.

Doev. Kamehameh&ch./Bernicd?auahiBishopEstate 295

F. Supp.2d 1141,1172 (D. Haw. 2003). The district court

also held that applicationof @ 1981 to the admissiongolicy

should be consistentwith other congressionalenactments
involving Native Hawaiians. Id. at 1174. Plaintiff timely

appealed.

The majority of a three-judgepanel reversedthe district
court. Doe v. KamehamehaSch./Bernice Pauahi Bishop
Estate 416 F.3d 1025,1048 (9th Cir. 2005). The panelcon-

*Plaintiff now seeksonly damagedecauséeis no longera high school
student. This caseis not moot, however, becauseif the Kamehameha
Schools@dmissiongpolicy were unlawful, Plaintiff hasa possibleclaim
for moneydamages.
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cludedthat the Title VII frameworkapplied,id. at 1038-39,
but the majority held that the Kamehameh&chools@refer-
encepolicy violated & 1981 becausdt Ooperateas an abso-
lute bar to admissionfor non-Hawaiiang)id. at 1041. We
then took the caseen banc® Doe v. Kamehamehachools/
BernicePauahiBishopEstate 441 F.3d1029(9th Cir. 2006).

STANDARD OF REVIEW

The parties,andwe, agreethat we review de novo a grant
of summaryjudgment.United Statesv. City of Tacoma 332
F.3d 574,578 (9th Cir. 2003). But the partiesdisputevigor-
ously what standardwve shoulduseto analyzethe validity of
the Kamehameh&chools@dmissiongolicy.

Plaintiff arguesthat the Schools(olicy should be evalu-

*The panelOsdecision generatedstrong public opposition. Eleven
amicusbriefswerefiled by diversepolitical andsocialinterestan Hawaii
supportingrehearingen banc. Theseamicusbriefs werefiled by: (1) the
Stateof Hawaii; (2) the entire Hawaiiancongressionatielegation(3) the
Mayor of the City and County of Honolulu, andthe City and County of
Honolulu; (4) the Hawaii BusinessRoundtablethe Hawaii KoreanCham-
ber of Commerce,the Public Schoolsof Hawaii Foundation,and the
Hawaii Associationof Independentchools;(5) the National Association
of Independentchools;(6) the Parent-TeacheAssociationof Kameha-
mehaSchools,andthe Alumni Associationof Kamehameh&chools;(7)
the Native Hawaiian Legal Corporation, the Native Hawaiian Bar Associa-
tion, and NaOAOahuhiwgg) various Hawaiian serviceorganizations{9)
OllioOulaokala@oalition, an organizationof Hawaiian masterteachers
and cultural experts; (10) the JapaneseAmerican Citizens League of
Hawaii-Honolulu Chapterand other civic groups;and (11) the National
Indian Education Associationand the Alaskan Federationof Natives.
Additionally, the currentgovernorof Hawaii anda prominentformer gov-
ernor both submitteddeclarationgo the district court on the importance
of maintainingthe Kamehameh&chools@dmissiongolicy. Dog, 295F.
Supp.2d at 1169,1171;seealso RecentCase Civil RightsNSectiorl981
NNinth Circuit Holds that Private SchoolORemedialAdmissionsPolicy
Violatesa 1981NDoe v. Kamehameh&chools 416 F.3d 1025 (9th Cir.
2005) 119 Harv. L. Rev. 661, 668 (2005) (concludingthat a traditional
Title VII approachis not appropriatein the private schoolcontext).
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ated underthe OstrictscrutinyOstandardthat appliesto gov-

ernmental action involving race-basedpreferences.The
Schoolscounterthat we shouldemploy the more deferential
Title VII test for evaluatingaffirmative action plans, with

variationsappropriateo the educationakontext.For the rea-
sonsthat we detail below, we agreewith the Schools.

DISCUSSION
A. History of @ 1981, Runyon,and McDonald

[1] Title 42 U.S.C.= 1981 provides,in pertinentpart, that
Ol[a]llpersons . . shall havethe sameright . . . to makeand
enforcecontracts. . . asis enjoyedby white citizensOThe
genesisof the current statutewas the Civil Rights Act of
1866,ch. 31, = 1, 14 Stat.27 (hereinaftetO1866ActO) which
Congressenactedpursuantto the Thirteenth Amendment.
Under its authority to enactlaws to abolishthe Obadgeand
incidentsof slaveryQUnited Statesv. Stanley(Civil Rights
Cases)109U.S.3, 20(1883),Congressntendedfor the 1866
Act to counter the explicit discrimination faced by the
recently freed slaves.SeeGen. Bldg. Contractors AssOrv.

'Sectionl of the Civil Rights Act of 1866 provided:

Thatall personshornin the United Statesand not subjectto any

foreign power, excluding Indiansnot taxed,are herebydeclared
to be citizens of the United States;and such citizens, of every
raceand color, without regardto any previousconditionof slav-

ery or involuntary servitude,exceptas a punishmentfor crime

whereofthe party shall havebeenduly convicted,shall havethe

sameright, in every Stateand Territory in the United States to

makeandenforcecontractsto sue,be parties,andgive evidence,
to inherit, purchasejease,sell, hold, and conveyreal and per-

sonalproperty,andto full andequalbenefitof all laws and pro-

ceedingdor the securityof personandproperty,asis enjoyedby

white citizens,andshallbe subjectto like punishmentpains,and
penaltiesandto noneother,any law, statute,ordinance regula-
tion, or custom,to the contrarynotwithstanding.

14 Stat. at 27.
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Pennsylvania 458 U.S. 375, 386-88 (1982) (OCongress
insteadactedto protectthe freedmenfrom intentional dis-
crimination by thosewhoseobjectwasto maketheir former
slavesdependenserfs,victims of unjustlaws, and debarred
from all progressand elevation by organizedsocial preju-
dices.Qinternal quotationmarksomitted)).

After the passagef the FourteenthrAmendmentCongress
reenactedwith minor changesthe text of the 1866 Act in
section16 of the EnforcementAct of 1870,ch. 114,216, 16
Stat. 140 (hereinafterO1870ActO) SeeRunyonv. McCrary,
427 U.S. 160, 169 n.8 (1976) (describing the history of
1981 and noting that section 16 of the 1870 Act was
Omerelya re-enactmenf with some small changes,of the
1866 Act). Accordingly, @ 1981 hasOroot®in both the Thir-
teenthandthe FourteenthrAmendmentsGen. Bldg. Contrac-
tors, 458U.S.at390n.17.But the Oeventandpassion®f the
time in which the law was forgedDmake clear that the pur-
pose of © 1981 was to destroythe societal influencesthat
were intendedto keep former slavesfrom achieving parity
with former masters.ld. at 386 (internal quotation marks
omitted).

Section 1981 largely lay dormant for nearly a century
when,in 1976,the SupremeCourtreinvigoratedhe statutein
Runyon In Runyon the SupremeCourt faced the question

®In pertinentpart, section16 of the EnforcementAct of 1870provides:

And it be further enacted;Thatall personswithin the jurisdic-
tion of the United Statesshall havethe sameright in every State
andTerritory in the United Stateso makeandenforcecontracts,
to sue,be parties,give evidenceandto thefull andequalbenefit
of all laws and proceedinggor the securityof personand prop-
erty asis enjoyedby white citizens,and shall be subjectto like
punishment,pains, penalties,taxes, licenses,and exactionsof
every kind, and none other, any law, statute,ordinance regula-
tion, or customto the contrarynotwithstanding.

16 Stat.at 144.
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whether @ 1981 prevents Oprivate,commercially operated,
nonsectariarschoolsfrom denyingadmissionto prospective
studentbecauseheyareNegroesD427U.S. at 168,andheld

thatit does,id. at 172-73? The parentsof African-American
children had soughtto enter into contractualrelationships
with the schools.OUndetthosecontractualrelationshipsthe

schoolswould havereceivedpaymentdor servicesrendered,
andthe prospectivestudentsnvould havereceivedinstruction
in returnfor thosepaymentgOld. at 172. The schools@efusal
to admit themthereforeOamount[edio a classicviolation of

2198101d. The Court notedthat Congresshad the right to

reachprivate actsof discriminationin the private schoolset-
ting becausef its powerunderthe ThirteenthAmendmento

enactlegislationto combatracial discrimination.Id. at 170-

71. Runyonthen,involved a straightforwardcaseof discrimi-

nation, not a remedialpolicy.

[2] Onthe samedayasit issuedRunyon the Courtdecided
that @ 1981, notwithstandingts text, prohibits discrimination
againstwhite people,aswell asagainstnon-whites.McDon-
ald v. SantaFe Trail Transp.Co., 427 U.S. 273,296 (1976).

[3] In neithercasedid the Court haveoccasionto consider
whetherand underwhat terms(i.e., underwhat standardof
scrutiny) a private remedialracial preferencewould be per-
missiblein the educationalcontextundera 1981, nor hasit
since.But in consideringthe reachof @ 1981, the Supreme

*The Kamehameh&choolsarenon-profit, ratherthancommercial But,
becausehe schoolschargetuition (albeit at a rate that representonly a
fraction of the costto educatestudents)the bargained-forexchangeof
paymentdor instructionexistshere,asit did in Runyon We neednot and
do not decide whether= 1981 would apply if the Schoolschargedno
tuition at all, but simply donatededucationto Native Hawaiianstudents.

In addition, for the purposesof our decision,we acceptthat ONative
Hawaiian"Nlike ONegro"Nisaracialclassification SeeRicev. Cayetano
528 U.S. 495, 514 (2000) (so holding in the contextof a voting rights
case).
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Court haslooked, in different ways, to both the Fourteenth
Amendmentand Title VII for guidance.

B. Applicationof Title VII Standardso = 1981 Claims

[4] In General Building Contractors the Court limited
o 1981to coveronly actsinvolving intentionaldiscrimination,
excludingfrom the statuteOeachactionsthat merely havea
disparateeffect.458U.S. at 391.In sodoing,the Courtrelied
on the fact thata 1981tracesits history, in part,to the Four-
teenthAmendmentand, accordingly,to the Equal Protection
Clause. Id. at 390-91. Even though the Supreme Court
imported the purposefuldiscriminationelementof its equal
protectionjurisprudenceto © 1981, later SupremeCourt pre-
cedentregarding= 1981andTitle VII suggestshatthe Ostrict
scrutinyO standardof equal protection does not apply to a
wholly private schoolOgce-basedemedialadmissiongplan.

In Pattersonv. McLean Credit Union, 491 U.S. 164, 186
(1989), supersededy statuteon other groundsas statedin
Estateof Reynoldsy. Martin, 985F.2d470,475n.2 (9th Cir.
1993), the SupremeCourt signaledits intentionto apply the
Title VII analysisto @ 1981 claims broughtagainsta private
employer.In Patterson,the plaintiff broughta = 1981 suit
againsther former employer,alleging that the employerhad
harassedher, failed to promoteher, andfired her on account
of herrace.491U.S. at 169. The Courtanalyzedthe waysin
which & 1981 and Title VIl overlap,aswell as the statutesO
differences,and concludedthat the Title VII burden-shifting
systemof proof establishedn TexasDepartmentof Commu-
nity Affairs v. Burding 450 U.S. 248, 252-53(1981), and
McDonnell Douglas Corp. v. Green 411 U.S. 792, 802
(1973), appliedto the caseat hand. Patterson 491 U.S. at
186. That is, the plaintiff first must establisha prima facie
caseof discriminationby comingforward with evidencethat
anemployerconsideredacein its employmentdecisionsld.;
Johnsonv. Transp.Agency 480 U.S. 616,626 (1987). After
a prima facie caseis establishedthe burden shifts to the
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employerto provide a legitimate, non-discriminatoryreason
for the decision.Patterson 491 U.S. at 187. OTheexistence
of anaffirmative actionplanprovidessucha rationaleOJohn-

son 480 U.S. at 626. If a relevantaffirmative action plan

exists,thenthe burdenshifts backto the plaintiff to showthat

the justification providedwas pretextualand that the planis

invalid. Id.

Severalcourts expresslyhave applied Title VIIOssubstan-
tive standardsvhen examininge 1981 challengego private
affirmative action plans. The leading case,on which all the
othersrely, is Setsew. NovackinvestmentCo., 657 F.2d 962
(8th Cir. 1981)(enbanc).In Setserthe plaintiff, a white man,
suedNovackundera 1981 claiming that he had beenrefused
employmenton accountof his racebecausef an affirmative
actionplan Setserv. Novacklinv. Co., 638 F.2d 1137,1139
& n.3 (8th Cir. 1981), opinion vacatedin part on rehOdoy
Setser657F.2dat 962. The Setsercourtaddressetivo issues
thatarerelevanthere:O(1)whethersection1981 prohibits all
race-consciousffirmative action; [and] (2) whetherthe stan-
dardsfor reviewing affirmative actionunder[T]itle VII gov-
ernthereview of suchplansundersection19810657 F.2d at
965.

The Eighth Circuit first concludedhat= 1981 doesnot bar
affirmative action programsevenin light of McDonald 427
U.S. at 296, which held that = 1981 affords protection to
white people.In so holding, the Setsercourt looked to the
SupremeCourtOglecisionin United Steelworkersof Am. v.
Weber 443 U.S. 193 (1979), which held that Title VIl does
not bar all preferentialtreatmenton the basisof race, and
appliedthe samerationaleto = 1981:

It would indeedbe. . . ironic if the Civil RightsAct
of 1866 wasusednow to prohibit the only effective
remedy for past discriminatory employmentprac-
tices againstblacks and other minorities, when the
Act was virtually uselesgo preventthe occurrence
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of suchdiscriminationfor morethana century. . . .
We concludethat the SupremeCourt, by approving
race-consciousaffirmative action by employersin
Weber implicitly approvedheuseof race-conscious
plans to remedy past discrimination under section
1981 To openthe door for suchplansunder[T]itle
VII andcloseit undersection1981would makelittle
sense.The prohibition under section1981 of affir-
mative action plans permissibleunder [T]itle VII
would bar a remedyCongresdeft within the discre-
tion of privateemployerswhenit passedT]itle VII.

Setser 657 F.2d at 966-67 (emphasisadded).

Having determinedthat affirmative action planswere per-
missible,the Setsercourt expresslyOequat[edhe affirmative
actionstandardsf [T]itle VII with thoseof section19810ld.
at967.The courtdid soin view of the generalprinciple that,
Oli]nfashioninga substantivébody of law undersection1981
the courtsshould,in aneffort to avoid undesirablesubstantive
law conflicts, look to ethe principles of law createdunder
[Tlitle VII for directionOld. (internal quotationmarksomit-
ted). This principle of consistencyasespeciallyymportantto
the Setsercourt becausat found untenablethe prospectthat
an employercould be ordered,underTitle VII, to implement
an affirmative action plan, but simultaneouslybarred from
implementingthatsameplanundera 1981,if thetwo statutes
were interpreteddifferently. Id. at 967-68.

The Third Circuit in a recentdecision, as well as other
courts, have followed Setserin using Title VII standardgo
evaluate private affirmative action plans challengedunder
0 1981.Seee.g, Schurrv. ResortdntOHotel, Inc., 196 F.3d
486, 498-99 (3d Cir. 1999); Edmonsorv. U.S. SteelCorp.,
659 F.2d 582, 584 (5th Cir. 1981) (per curiam); Frost v.
ChryslerMotor Corp., 826 F. Supp.1290,1294 (W.D. Okla.
1993); Stockv. Universal Foods Corp., 817 F. Supp.1300,
1306(D. Md. 1993);seealso Johnsorv. Transp.Agency 770
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F.2d 752,755n.2 (9th Cir. 1985) (noting, with approval,the
Setseranalysis),affOd480 U.S. 616 (1987).

_The SupremeCourtOsecentUniversity of Michigan cases
N Grutter v. Bollinger, 539 U.S. 306 (2003), and Gratz v.

Bollinger, 539 U.S. 244 (2003)Ndo not counsela different
result. In thosecasesthe SupremeCourt strictly scrutinized
the admissiongolicies of a public university the University
of Michigan Law Schooland its undergraduateounterpart.
SeeGrutter, 539 U.S. at 326 (law school);Gratz, 539 U.S. at

270 (undergraduatestitution). Plaintiff placesgreatstockin

the fact that in both cases,the SupremeCourt mentioned
1981 in conjunctionwith the plaintiffOsEqual Protection
Clause claim. See Grutter, 539 U.S. at 343 (noting that,

becausethe law schoolOsdmissionspolicy satisfied strict

scrutinyreview underthe EqualProtectionClause,t alsosat-
isfied @ 1981); Gratz, 539U.S. at275-76& n.23(notingthat,
becausethe universityOsindergraduat@admissionsprogram
failed strict scrutinyunderthe EqualProtectionClausejt also
violated = 1981).

To supportboth of its holdings, the Court cited General
Building Contractorsfor the propositionthat discrimination
thatviolatesthe EqualProtectionClausealsoviolatesa 1981.
SeeGrutter, 539 U.S. at 343 (noting that Otheprohibition
against discrimination in © 1981 is co-extensivewith the
Equal Protection Claus®); Gratz, 539 U.S. at 276 n.23
(O[P]urposefutliscriminationthat violates the Equal Protec-
tion Clauseof the FourteenthAmendmentwill also violate
1 1981.0)As explainedearlier,in GeneralBuilding Contrac-
tors, the Court held that =@ 1981, like the Equal Protection
Clause prohibitsonly purposefuldiscriminationandtherefore
doesnot permit claims of disparateimpact.458 U.S. at 389.
Readin context,we believethatthe SupremeCourtOsitation
to GeneralBuilding Contractorsin the University of Michi-
gan caseswas meantto signalonly the fact that both @ 1981
and the FourteenthAmendmentrequire intentional discrimi-
nation. Whetherstrict scrutiny appliesto @ 1981 claims was
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not at issue. In Grutter and Gratz, casesinvolving state
action,the schoolsperforcedid not arguethat their programs
satisfieda 1981. The Courtin Grutter and Gratz simply did
not considerthe question.

[5] In view of the precedentghat we havejust discussed,
we concludethat Title VII principlesapply here.Defendant
is a purely private entity that receivesno federalfunds. The
SupremeCourthasneverappliedstrict scrutinyto the actions
of a purely private entity. The questionremainshow bestto
adaptthe Title VII employmentframeworkto an educational
context and to the unique historical circumstances of this case.

C. Applying a Modified Title VII Standard in the
EducationalContextUnder @ 1981

Only stepthreeof the traditionalthree-stagditle VIl anal-
ysis, Patterson 491 U.S. at 187; Johnson480U.S. at 626, is
at issuehere.At stepone, Plaintiff establishedh prima facie
caseby showing(asthe Schoolsconcede)hat the Kameha-
mehaSchoolsconsiderapplicants®awaiianancestrypr lack
thereof, in making admissionsdecisions.At step two, the
Kamehamehachoolshave specified their remedial admis-
sionspolicy asthe non-discriminatoryationalefor their deci-
sions. See Johnson 480 U.S. at 626 (holding that an
affirmative actionplan providesa legitimatereasonfor a hir-
ing decisionthat considergraceor ethnicity). The validity of
this policy is the focus of the parties@ttentionsin this case.
Thatis, at stepthree,Plaintiff assertghatthe Schools@justi-
fication is pretextualandthe [admissionsplanis invalid.Old.
The burdenof proof at this steplies with Plaintiff. Id. at 627.

The SupremeCourt hasoutlinedthe appropriatestep-three
Title VII inquiry in the contextof private employment.In
Weber the Courtheldfor thefirst time thatTitle VII doesnot
prevent private employers from implementing voluntary,
remedial affirmative action plans. 443 U.S. at 208. Weber
involved an employerthat had established training program
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and reserved50% of the programOsopenings for black
employeeauntil the percentagef black workersin its plant
reachedthe percentageof black workersin the local labor
force.ld. at 197.In concludingthatthe plan was permissible
underTitle VI, the Courtnotedthatthe plandid not Ounnec-
essarily trammel the interestsof the white employee® or
Ocreatean absolutebar to the[ir] advancemen®Id. at 208.
The Court basedits decisionin parton the fact that the plan
was a Otemporaryneasure":OPreferentiatelection. . . will
endassoonasthe percentag®f black skilled craftworkersin
the Gramercyplant approximateshe percentagef blacksin
the local labor forceOld. at 208-09. The Court declinedto
Odefinen detail the line of demarcatiorbetweenpermissible
and impermissibleaffirmative action plansOld. at 208; see
alsoJohnson770F.2dat 757 (noting thatthe SupremeCourt
hadnot Oestablish[ed] rigid formulafor testingthe validity
of an affirmative action planO),affOd480 U.S. at 641.

[6] Eight yearslater, in Johnsonthe Court concludedthat
a county-agencyemployerdid not violate Title VII by taking
into consideratiorthe sex of a female employeein deciding
to promoteherinsteadof a male employee.The promotional
policy, which took into consideratiorthe sexandraceof an
applicantwasvalid becausét attemptedo eliminatea Oman-
ifestimbalanc®in a Otraditionallysegregate¢bb categor[y]O
Johnson 480 U.S. at 631 (internal quotationmarksomitted).
Like Weber Johnsoralsoconsideredvhetherthe planunnec-
essarilytrammeledthe rights of the non-preferredclass,in
this casemen, or createdan absolutebar to their advance-
ment.ld. at 637-38.Finally, the Courtconsideredvhetherthe
plan was Otemporar@)designedto Cattain a balancedwork
force, not to maintainoneOld. at 639-40.

[7] We recentlydistilled the CourtOsanalysisthis way: pri-
vate employers@ffirmative actionplans(1) mustrespondto
a manifestimbalancein the work force; (2) mustnot Ounnec-
essarily trammel[]O the rights of membersof the non-
preferredclassor Ocreatean absolutebar to their advance-
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ment"; and (3) mustdo no morethanis necessaryo attaina
balanceRudebuschk. Hughes 313F.3d506,520-21(9th Cir.
2002). In Rudebuschwe found that the pay equity plan at
issuewas Onotwholly analogou®to the hiring and promo-
tional plansat issuein Weberand Johnsonbecausef Osome
significant conceptual difference® between the types of
plans.ld. at 520. We neverthelessippliedthe three Johnson
factors,takingaccountof Othecontextof our caseOld. at521.
Similarly, we hold todaythatthe Johnsorfactors,modifiedto
fit Othecontextof our caseQprovide the appropriateframe-
work for determiningwhethera wholly private K-12 educa-
tional institutionOsemedialadmissiongolicy is valid.

We note that, when assessinghe validity of affirmative
action plans,the SupremeCourt has consistentlyrecognized
the importanceof deferringto the judgmentand expertiseof
the relevant decisionmakersSee Grutter, 539 U.S. at 328
(deferring to education officials in admissionsdecisions);
Weber 443U.S. at 206 (giving deferencedo employersn hir-
ing decisions)In the employmentontext,the SupremeCourt
heldthat,in enactingTitle VII, Congressvishedto preserve,
to the maximumextentpossible,the freedomand discretion
traditionally affordedto private businessesWeber 443 U.S.
at 206-07.In the educationalcontext, the Court has under-
scoredthat Ocomplexeducationaljudgment® should be left
largely to schools.Grutter, 539 U.S. at 328; seealso Regents
of Univ. of Mich. v. Ewing 474 U.S. 214,226 n.12 (1985)
(noting that O[a]Jcademiéreedomthrives. . . on autonomous
decisionmakingby the academyitselfO (citations omitted)).
The importanceof Oeducationadutonomy"Nat leastin the
post-secondargnvironmentNis rootedin the First Amend-
ment. SeeGrutter, 539 U.S. at 329 (O[GJiven. . . the expan-
sive freedomsof speechand thought associatedwith the
universityenvironmentuniversitiesoccupya specialnichein
our constitutional traditionO); Regentsof Univ. of Cal. v.
Bakke 438 U.S. 265, 312 (1978) (opinion of Powell, J.)
(OAcademidreedom. . . long hasbeenviewed as a special
concernof the First Amendment)).Consequentlyye must
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accorddeferenceo privateeducationatiecisionmakergistas
we do to private businessdecisionmakersnd public educa-
tional decisionmakers.

More importantly, schoolsperform a significantly broader
functionthando employersThe SupremeCourthaslong rec-
ognizedthat schoolsdo more than simply teachour NationOs
children the three OROS.Schoolsplay a specialrole in the
developmenbf youngcitizens.SeeGrutter, 539 U.S. at 331
(OWehave repeatedlyacknowledgedthe overriding impor-
tanceof preparingstudentdor work andcitizenship,describ-
ing educatioraspivotal to sustainingour political andcultural
heritagewith a fundamentarole in maintainingthe fabric of
societyO(internalquotationmarksomitted)); Brownv. Bd. of
Educ, 347U.S.483,493(1954)(O[E]ducation.. . is the very
foundationof good citizenshipO).Educationalopportunityis
crucial to the developmenbf tomorrowOseaders.SeeGrut-
ter, 539 U.S. at 332 (OlInorder to cultivate a set of leaders
with legitimacyin the eyesof thecitizenry, it is necessaryhat
the pathto leadershigbe visibly opento talentedandqualified
individuals of everyraceand ethnicity O).

Primary and secondaryschooleducationis the gatewayto
highereducatiorandis of paramountmportancefor thetrain-
ing of our nationOsvorkforce. SeePlyler v. Dog 457 U.S.
202, 221 (1982) (O[E]ducationprovides the basic tools by
which individualsmightleadeconomicallyproductivelives to
the benefit of us all.0);City of Cincinnativ. DiscoveryNet-
work, Inc., 507 U.S. 410,437 (1993) (Blackmun,J., concur-
ring) (OOurcaseshaveconsistentlyrecognizedheimportance
of educationto the professionabnd personaldevelopmenbf
the individual O).Perhapsmore relevanthere, increasedpri-
mary and secondaryschool educational achievementby
minority groupscanobviatethe downstreannmeedfor affirma-
tive action programsby employersand institutionsof higher
learning.SeeJohnson480 U.S. at 635 (noting that very lim-
ited numbersof womenand minorities possesshe Ospecial-
ized training and experienc®requiredfor many categorief



19076 Dok v. KAMEHAMEHA ScHooLS

jobs); Grutter, 539 U.S. at 346 (Ginsburg, J., concurring)
(notingthatthe needfor affirmative actionprogramsn higher
education will decreaseO[a]s lower school education in
minority communitiesimprove®).

In sum, schoolseducatestudentdor their future endeavors
in societyasa whole. While private employersstrive primar-
ily to makemoney,andpublic employergsuchaspolice and
fire departmentsperforma specific public function, schools
pursuea much broadermission:the developmenbf all chil-
drento becomecitizens,leaders,and workers.

[8] TheTitle VII casesjn the employmentcontext,recog-
nize the laudablegoal of achievingdiversity andproportional
representatioin the workplace;this goal necessarilffocuses
internally and is limited to the OemployerOsork forceO
Johnson 480 U.S. at 632. By contrast,ensuringthat signifi-
cantly underachievingminority groupsare includedfully as
tomorrowOsitizens,leaders andworkersnecessarilyfocuses
externally Consideringthis important difference, we con-
clude that we shoulduse a standardfor evaluatingremedial
racial preferencesy wholly private primary and secondary
schoolsthat is akin to that usedin Title VII employment
cases,but that takesinto accountthe inherently broad and
societalfocus of the educationakendeavor.

[9] Adjusting the first Johnsonfactor to accountfor this
externalfocus,we hold that, to justify a remedialracial pref-
erence, a private school must demonstrate that specific, signif-
icantimbalancesn educationakchievemenpresentlyaffect
the target population. The externalfocus of the educational
mission rendersunnecessaryhe requirementof proof of a
Omanifesimbalanc®©within a particularschool;the relevant
populationis the communityasawhole. At the sametime, the
strictfocuson presentdemonstrablelisparitiesin educational
achievemenlimits the typesof permissibleprogramsanddis-
tinguishesa more amorphousprogramthat relies solely on
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generalpastsocietaldiscrimination.SeeCity of Richmondv.
J.A. CrosonCo,, 488 U.S. 469, 505-06(1989).

[10] Relatedly the secondlohnsorfactor mustbe modified
to accountfor therelevantscopeof inquiry. Justasimbalance
shouldbe viewedin the relevantcommunity,ratherthanin a
single school,so shouldthe respectiverights of membersof
the non-preferredgroup. Therefore within the communityas
awhole, an admissiongpolicy mustnot Ounnecessarilyam-
melOthe rights of studentsin the non-preferredclass or
OcreatanabsolutebarOto their advancemeniThethird John-
sonfactoris similarly modified: anadmissiongolicy mustdo
no more than is necessaryto remedythe imbalancein the
community as a whole, that we identified at the first step.
Thesethree factors bestharmonizethe relevantstatutesand
SupremeCourt cases.

JudgeBybeeOrelianceon Runyonin attackingour conclu-
sion is particularly misplaced.As his dissentquotesseveral
times, diss. at 19105,19106, 19110, the SupremeCourt in
Runyonheldthat private primary schoolsin Virginia that cat-
egorically deniedadmissionto African-Americanapplicants
representea Oclassiwiolation of @ 19810ORunyon 427 U.S.
at 172. Nothing in the modified Johnsonframeworkthat we
adopttoday,or indeedanywherean this opinion,is to the con-
trary. Quite simply, Runyonis inapposite:The program at
issuein Runyonwould certainlyfail the first stepof our anal-
ysis becausespecific, significant imbalancesdid not exist
favoring African-Americans.To the contrary,specific, signif-
icant imbalancesdid exist disfavoring African-Americans.
The Civil Rights Act was passedspecifically with the plight
of African-Americansin mind. It is therefore unsurprising
that the Court labeled a whites-only admissionspolicy a
Oclassiwiolation of @ 19810

By contrast,the very natureof affirmative action plansis
that historically disfavored and underachievingminorities
may be given preferential treatmentin certain narrowly
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defined, limited programs. It is the contours of such a
programNa private schoolOsoluntary remedial admissions
programNthat we explore today. We turn now to applying the
threemodified Johnsonfactorsto the Kamehameh&choolsO
admissiongolicy.

1. Respondo a Manifestimbalance

[11] To meetthe first modified Johnsonfactor, a private
schoolmustdemonstratéhat,in the relevantcommunity,spe-
cific, significantimbalancesn educationabchievemenpres-
ently affect the group favoredby its admissiongpolicy. The
relevant community in this caseis the state of Hawaii,
becausethe Schools serve studentsfrom all of HawaiiOs
islands.We thereforeconsiderwhethera manifestimbalance
in current educationalachievementexists between Native
Hawaiiansand other ethnic groupsin Hawaii.

Native Hawaiian students are systemically disadvantaged in
the classroomAs we describedearlier, thereis a substantial
disparity in performancebetweenNative Hawaiian students
and other ethnic groups. Briefly, Native Hawaiian students
scorelower on standardizedeststhanall otherethnicgroups
in the state,Ka Huakaiat 229, 261, are more likely to be in
specialeducationclasses,d. at 278, are more likely to be
absentfrom school,id. at 229, and are more likely to attend
poor-quality schools,id. at 252. Native Hawaiiansare the
leastlikely of the stateOmajor ethnicgroupsto graduatefrom
high school,id. at 229,285, andthey arelesslikely thantheir
non-Hawaiiancounterpartgo attendcollege,id. at 118-19.
Congresshasexpresslyrecognizedhe educationakdisadvan-
tagessufferedby Native Hawaiiansand their marginalized
status.20 U.S.C.a 7512.

In view of thosefactsandcongressiondiindings, it is clear
thata manifestimbalanceexistsin the K-12 educationahrena
in the stateof Hawaii, with Native Hawaiiansfalling at the
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bottom of the spectrumin almost all areasof educational
progressand success.

Furthermoreit is preciselythis manifestimbalancethatthe
Kamehameh&choolsGdmissionspolicy seeksto address.
The goal is to bring Native Hawaiian studentsinto educa-
tional parity with other ethnic groupsin Hawaii. The stated
purpose of KamehamehaSchoolsis to create educational
opportunitiesto improve the capability and well-being of
Native Hawaiiansand to cultivate, nurture, and perpetuate
Hawaiianculture, values,history, and language.

To thatend,the Schoolsadvancea curriculumspeciallytai-
lored to studentsof Native Hawaiian descent.The Schools
havepinpointedareasin which Native Hawaiians,in particu-
lar, areseverelydisadvantagedndhavedevelopeda curricu-
lum to attendto thoseneeds.The Schoolshaveinstituteda
OLeadershipModelO of education,meantto Orestoreself-
identity, integrate Native Hawaiian culture, heritage, lan-
guage, and traditions into the educational process, and provide
afirst-rateeducationakxperienceor Native HawaiiansOThe
Schools(@fforts are aimed at increasingscoreson standard-
ized tests,increasinghe numberof Native Hawaiiansattend-
ing colleges and graduate schools, improving Native
Hawaiianrepresentatiom professionalacademicandmana-
gerial positions,and developingcommunity leaderswho are
committedto improving the lives of all Native Hawaiians.

In addition,the Kamehameh&choolsrecognizedearlyon,
acritical needto help perpetuatdNative Hawaiianculture.As
aresult,in the 1940s,the Schoolsinstituteda formal Hawai-
ian Cultural Programthatcontinuetoday.Coursesn Hawai-
ian history and culture are required before a studentmay
graduate.

[12] The Kamehameh&choolshave shownthat specific,
significant imbalancesin educationalachievementurrently
affect Native Hawaiiansin Hawaii and that the Schoolsaim
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to remedythat imbalance.Accordingly, they have satisfied
the Omanifesimbalanc®criterion.

2. Do Not Unnecessarily Trammel the Rights of
Members of the Non-Preferred Class or Create an
AbsoluteBar to Their Advancement

Underthe secondprongof the modified Title VII analysis,
we askwhether within therelevantcommunityof Hawaii, the
Kamehameh&chools@dmissiongolicy unnecessarilyram-
melstherights of member=f the non-preferrectlass,thatis,
studentsvith no Hawaiianancestrypr createsanabsolutebar
to their advancement.

The Kamehameh&choolsallow all studentsto apply for
admissionBut oncethe applicationsarereceivedthe Schools
considerthe ethnic backgroundof the studentsand admit
qualified children with Native Hawaiian ancestry before
admittingchildrenwith no suchancestryBecausédhe pool of
qualified potential studentswith Native Hawaiian blood
greatly outnumbersthe available slots at the Schools,non-
Native Hawaiiansgenerallyare not admitted® For the rea-
sons that follow, however, the SchoolsGdmissionspolicy
does not unnecessarilytrammel the rights of non-Native
Hawaiiansor createan absolutebar to their advancement.

[13] We beginby notingthatnothingin therecordsuggests
that educationabpportunitiesn Hawaii are deficientfor stu-
dents,like Plaintiff, who lack any Native Hawaiianancestry.
To the contrary,the samestatisticaldatathat portraythe diffi-
culties of Native Hawaiian children generally portray much
greatereducationalachievementjn both public and private

°One studentwithout Native Hawaiian ancestryhas beenadmittedto
the Schoolsin recentyearsbecausefor oneclass,the availableseatsout-
numberedthe applicantswith Native Hawaiian ancestry.See Timothy
Hurley & Walker Wright, Kamehamehaschoolsadmits non-Hawaiian
Honolulu Advertiser,July 12, 2002.



Dok v. KAMEHAMEHA ScHooLS 19081

primary andsecondaryschoolsfor childrenof all otherracial
andethnicgroupsin Hawaii. Thosestudentsdieniedadmission
by Kamehameh&choolshaveampleandadequatealternative
educationaloptions. The well-documentedability of non-
Native Hawaiiansto attaineducationabchievemenin Hawaii
notwithstanding the KamehamehaSchoolsOlongstanding
admissiongolicy demonstratethatthe policy neitherunnec-
essarily trammelsthe rights of non-Native Hawaiians nor
absolutelybarstheir advancemenin the relevantcommunity.

Our inquiry doesnot stop there, however.The history of
Native Hawaiiansand of the Kamehameh&choolshascer-
tain unique featuresthat Congresshas acknowledged.In
1993, Congressadmittedthat the United Stateswasresponsi-
ble, in part, for the overthrow of the Hawaiian monarchy.
1993 Apology Resolution, 107 Stat. 1510. Later, when it
enactededucation-relatedegislationin 1994, andthenreen-
actedthatlegislationin 2002,Congressnadefindingsregard-
ing the disadvantagefaced by Native Hawaiian studentsin
the public schoolsystemin Hawaii. 20 U.S.C.ea7901-7941,
7512(16).As part of the 2002 reenactmenta congressional
committeeeven urgedthe Bishop Trust, which operateshe
KamehamehaSchools,to Oredoublets efforts to educate
Native Hawaiian childrenOH.R. Rep. No. 107-63(1), at 333
(2001) (emphasisadded).

Congressionalrecognition of the challengesfaced by
Native Hawaiiansin the educationalarenasupportsour con-
clusionthat the Schools@olicy doesnot unnecessarilyram-
mel the rights of non-NativeHawaiians.To the contrary,as
Congresshas recognized,in the unigue context of Native
Hawaiianhistory, affirmative measuresireneededo address
presentsevereinequalitiesin educationalachievement.

Finally, we examinethe expectationsof those who lack
Native Hawaiian ancestry.The SupremeCourt observedin
Johnsornthat Othedenial of the promotion[at issue]unsettled
no legitimate, firmly rooted expectationon the part of peti-
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tioner.¥80U.S. at 638. Similarly, here,we mustaskwhether
Plaintiff hada legitimate,firmly rootedexpectatiorof admis-
sion to the Schools.The answeris OncO

No applicantto the Kamehamehaschoolsis guaranteed
admission.Justas the applicantin JohnsonOhacho absolute
entittemen® to the promotion from his employer, Plaintiff
here likewise Ohadho absoluteentitlemen®Oto admissionto
the Schools.Id.

Furthermore,the KamehamehaSchoolswere established
whenHawaii was a sovereignnation, andthey were built on
the Hawaiian monarchyORnd. When the Schoolsbegan,a
non-NativeHawaiianhad no expectationof admissionto the
Schools,exceptwhen Native Hawaiiansfailed to fill all the
available slots, or until Native Hawaiiansachievededuca-
tional parity with others.Seesuprap. 19058.In the interven-
ing 118 years,the Schools@dmissiongolicy, and therefore
the expectationsof the non-NativeHawaiians,hasremained
constantThus,denialof PlaintiffOsapplicationfor admission
Ounsettledo legitimate,firmly rootedexpectatior©Johnson
480 U.S. at 638.

For the foregoing reasons,the KamehamehaSchoolsO
admissiongpolicy doesnot unnecessarilframmelthe rights
of non-Native Hawaiiansor createan absolutebar to their
advancement.

3. Do No More than Is Necessary

Finally, the Schools@Gdmissionspolicy must do no more
thanis necessaryo correctthe manifestimbalancesuffered
by studentsof Native Hawaiianancestry.This factor requires
that an affirmative action plan be Otemporar@Johnson 480
U.S. at 640; Weber 443 U.S. at 208.

The Kamehameh&chools@ecisionto give preferenceo
studentswith Native Hawaiianancestryis limited in duration
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in two distinct ways. First, if qualified studentswith Native
Hawaiian ancestrydo not apply to the Schoolsin sufficient
numbergo fill the spotsavailable,ashappenedn onerecent
year,seesupranote 10, the Schools@olicy is to openadmis-
sionsto any qualified candidate Second,preferencewill be
given to studentswith Native Hawaiianancestryonly for so
long asis necessaryo remedythe currenteducationakffects
of past,privateandgovernment-sponsoretiscriminationand
of socialandeconomicdeprivation.Thesedual aspectf the
Kamehameh&chools@olicy constitutean O[e]xpressissur-
ancethata programis only temporaryOJohnson480U.S. at

639-40.An explicit or immediatelyforeseeableend date has
neverbeenrequiredfor anaffirmative actionplanto be valid.

Seeg.qg, id. at 639 (finding the lack of an OexplicittnddateD
"unsurprising and upholding an employerOsaffirmative

action plan eventhough Oonlygraduadimprovementswere
anticipated);seealso Grutter 539 U.S. at 343 (adoptingJus-
tice PowellOgeasoningin the 25-year-old Bakke decision,
which upheld affirmative action programsin higher educa-
tion, and expectingthat in 25 more years,theseprograms
Owill no longer be necessary"Naspanof 50 years).

[14] Becausethe admissionspolicy is not fixed, but
changesas the capacityof the Schools@rogramsincreases
and as the well-being of the Native Hawaiian community
rises,the policy doesno morethanis necessaryn light of the
significant educational imbalances that Native Hawaiians con-
tinue to face.

[15] Accordingly, the KamehamehaSchools@Gdmissions
policy satisfiesthe three JohnsoncriteriaNoffset a manifest
imbalance,do not unnecessarilytrammel othersGrights or
createan absolutebar, anddo no morethanis necessaryNas
modified for the private primary and secondaryschool con-
text. The Schoolshave shown that the admissionspolicy,
favoring studentsof Native Hawaiian descent,is legitimate
andvalid.
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JudgeBybeeOsdissentcontendsthat we should hew more
closelyto atraditionalTitle VIl analysisandthat, undersuch
ananalysisthe Schools@referentialadmissiongolicy is not
valid. (Bybee,J., diss.at 19104-52.)For the reasonghat we
havedetailed,we believethat the dissentOfocusis too nar-
row for the private school context and that Kamehameha
Schools@emedialadmissiongolicy is legitimatein the face
of the seriousand systemicdisadvantagesaced by Native
Hawaiianstudentsn Hawaii today.SeeJohnson480 U.S. at
640 (Olnevaluatingthe complianceof an affirmative action
plan with Title VIIOsprqhibition on discrimination,we must
be mindful of this CourtOsnd CongressConsistenemphasis
on the value of voluntary efforts to further the objectivesof
the law.O(internal quotationmarks omitted)); seealso Rude-
busch 313 F.3d at 522-24(revising the third Johnsonfactor
to analyze quantitative rather than temporal limitations
becauseof the context).

Evenif we wereto try to shovea squarepeginto a round
hole by strictly applying the test developedin employment
casesto the Kamehamehachools@Gdmissionspolicy, that
policy would still be valid. As the SupremeCourt has cau-
tioned, O[iJtis a familiar rule that a thing may be within the
letter of the statuteandyet not within the statute becausenot
within its spirit nor within theintentionof its makersOWeber
443 U.S. at 201 (internal quotation marks omitted). The
KamehamehaschoolsGdmissionspolicy holds true to the
spirit of @ 1981 by supportingNative Hawaiian studentsso
that they may attain parity with their non-Native Hawaiian
peers.SeeGen.Bldg. Contractors 458 U.S. at 386.

D. Alternatively,and in Addition, CongressSpecifically
Intendedto Allow the KamehamehaSchoolsto Operate
When,in 1991, It Re-enacted 1981

Plaintiff broughtsuit undera 1981.He hasbroughtno con-
stitutional claims. Thus, we are chargedonly with determin-
ing Congressitent.
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Congressoriginally enactedwhat later became42 U.S.C.
81981 in 1870. At that time, the statutedid not apply in
Hawaii becausedt was an independentsovereignkingdom.
Congresscould not have had any consciousintention as to
how the statutewould apply in Hawaii, becauset did not
apply atall. WhenHawaii becamea territory in 1898,a 1981
applied,asit continuedto do whenHawaii becamea statein
1959,seeHawaiianStatehoodAct, Pub.L. No. 86-3,a 15,73
Stat. 4.11 (1959), but it was not until 1991 that Congress
againaddresse@ndamended 1981,seeCivil RightsAct of
1991,Pub.L. No. 102-166,2 101, 105 Stat.1071.The 1991
amendmentsare the most recent,and indeedthe only, time
since Hawalii becamea territory that Congresshasreenacted
a 1981.

Therefore,we must determinewhat Congressintended,
with regardto Native Hawaiianswhenit reenacted: 1981in
1991.BecauseO[w]eassumehat Congresss awareof exist-
ing law when it passedegislation© Miles v. Apex Marine B
Corp,, 498 U.S. 19, 32 (1990), we must considerCongressO
long history of providing for Native Hawaiiansthroughlegis-
lation. SeeGoodyearAtomic Corp. v. Miller, 486 U.S. 174,
184-85 (1988) (noting that courts Ogenerallypresumethat
Congresss knowledgeablaboutexistinglaw pertinentto the
legislationit enact®).By construinge 1981in the contextof
past congressionahlction that recognizesand provides for
Native Hawaiians we preservethe Osensandpurpos®of all
relevant statutes.See Watt v. Alaskg 451 U.S. 259, 267
(1981) (noting that it is the duty of the courtsto give effect
to differing and conflicting statutesso as to preservetheir
Osensand purpos®). Importantly, the SupremeCourt has
expresslyconsidereccontemporaneousgislationwheninter-
preting the scope of ¥981. InRunyon for instance, the Court
reliedon Congressénactmenof the Civil RightsAct of 1964
and othercivil rights legislationin concludingthat Congress
musthaveintendeda 1981to reachprivateactsof discrimina-
tion. 427U.S.at174;seealsoWeber 443U.S.at201 (noting
thatthe applicationof Title VII to remedialaffirmative action
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plansmustbe readin light of its legislative history and Othe
historical contextfrom which the Act aros®).

Accordingly, we look to legislation that Congresshas
passedspecifically affecting Native Hawaiiansboth before
and after 1991. As we have explained,we considerthe pre-
1991 statutorylandscapebecauset informs us about what
Congressadin mind whenit reenacted 1981.We consider
the post-1991statutesto the extent that they demonstrate
Congressown understandingf @ 1981.Thatis, we presume
that Congressacts consistentlywith the extantbody of law;
statutesenactedafter 1991, therefore,must be read consis-
tently with therevisedversionof @ 1981.SeeCannonv. Univ.
of Chi., 441U.S.677,696-97(1979)(concludingthat elected
officials are presumedto know the law, and that statutes
shouldbe readconsistentlywith eachother).

Beginning as early as 1920, Congressrecognizedthat a
special relationship existed betweenthe United Statesand
Hawaii. SeeHawaiian Homes Commission Act, 1920, 42 Stat.
108 (1921) (designating approximately 200,000 acres of
cededpublic landsto Native Hawaiiansfor homesteading).
Over the years,Congresshasreaffirmedthe uniquerelation-
ship thatthe United Stateshaswith Hawaii, asa resultof the
American involvement in the overthrow of the Hawaiian
monarchy. See, e.g, 20 U.S.C. ©7512(12), (13) (Native
HawaiianEducationAct, 2002);42 U.S.C.= 11701(13),(14),
(19), (20) (Native HawaiianHealth Care Act of 1988).

Congresshas relied on the special relationship that the
United Stateshaswith Native Hawaiiansto provide specifi-
cally for their welfarein a numberof different contexts.For
example,in 1987, Congressamendedthe Native American
ProgramsAct of 1974,Pub.L. No. 100-175,2 506, 101 Stat.
926 (1987), to provide federal funds for a state agencyor
Ocommunity-baseNative Hawaiian organizatio®to Omake
loans to Native Hawaiian organizationsand to individual
Native Hawaiiansfor the purposeof promoting economic
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developmenin the stateof HawaiiOA year later, Congress
enactedthe Native HawaiianHealth Care Act of 1988, Pub.
L. No. 100-579,211703(a),102 Stat. 2916 (1988), Oforthe
purposeof providing comprehensivehealth promotion and
diseasgreventionservicesaswell asprimary healthservices
to Native HawaiiansO

Mostimportantlyfor our purposegoday,Congresslsohas
focusedits attentionon the educationaldisparitiesfaced by
Native Hawaiian students.In 1988, just three years before
reenacting 4981, Congress passed the Augustus F. Hawkins-
Robert T. Stafford Elementary and Secondary School
ImprovementAmendmentf 1988.20 U.S.C.a24901-4909
(1988) (repealed 1994) (hereinafter OHawkins-Stafford
AmendmentsO ongressnadeextensivefindings, similar to
the findings thatit later madein 2002, seesuprapp. 19060-
61, aboutthe educationaheedsof Native Hawaiiansandrec-
ognizedthe necessityfor Ospeciagfforts in educationrecog-
nizing the unique cultural and historical circumstancesof
Native HawaiiansO 20 U.S.C. ©4901(9) (1988) (repealed
1994).For instance Congressoncludedhatit hasthe power
to Ospeciallylegislatefor the benefit of Native HawaiiansQ
encouragedNative Hawaiiansto play an activerole in plan-
ning and managingNative Hawaiian educationalprograms,
and notedthat Native Hawaiiansdisproportionallyfell below
their peersin termsof educationahchievemenand progress.
Id. ©4901(2)(1988) (repealedl994). Congresgshenwenton
to affirm specifically the mission of Kamehameh&chools
andthe Schoolsfmpdelelementary:urriculum,approvingby
namethe Schools@ontinuedresearchand assessmerdctivi-
ties.ld. ©4904(a) (1988) (repealed 1994). Similarly, Congress
directed the Secretaryof Educationto make grantsto the
SchoolsOfora demonstratiomprogramto provideHigher Edu-
cationfellowship assistancéo Native Hawaiianstudent<ld.
1 4905(a)(1988) (repealedl994). The solerecipientsof that
assistancavere to be ONativeHawaiiansQ a term that was
definedin the statute asit is by Kamehameh&chools,asOa
descendantf the aboriginalpeople,who prior to 1778,0ccu-
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piedandexercisedsovereigntyin the areathatnow comprises
the State of HawaiiO' Id. ©4909(1)(C) (1988) (repealed
1994).

The Hawkins-StaffordAmendmentsvererepealedn 1994.
20U.S.C.24901(1991)(repealedL994).But for two reasons
that fact doesnot alter the landscapeof Native Hawaiian-
orientedcongressionaténactmentsgainsiwhich @ 1981 must
be read.First, when Congresseenacted 1981 in 1991,the
Hawkins-StaffordAmendmentswere still in effect. Second,
Congresshascontinuedthereafterto emphasizehe needfor
special educationalopportunitiesfor Native Hawaiian stu-
dents.(SeeConcurrencepp. 19101-02.)

After reenacting @ 1981, Congress passedthe Native
Hawaiian EducationAct of 1994, 20 U.S.C.aa7901-7941,
and then reenactedhat statutein 2002,20 U.S.C.aa7511-
7517 (hereinafter ONHEAD). Like the Hawkins-Stafford
Amendments,the NHEA recognizedthe special needs of
Native Hawaiian studentsand the great disadvantageshat
they still facein Hawaii. Id. @ 7512. As part of the No Child
Left Behind Act of 2001, a congressionatommitteefavor-
ably mentionedthe Bishop Trust andexhortedthe Schoolsto
Oredoubldtheir] effortsdto provide for Native Hawaiians.
H.R. Rep.No. 107-63(l),at 333.

These steadfastcongressionabpolicies favoring remedial
measuresfor Native HawaiiansNand specifically remedial
educationalmeasuressome of them even mentioning the
Schoolsand the Bishop Trust approvinglyby nameNinform
our analysisof the validity of the KamehamehaSchoolsO
admissiongpolicy undera 1981. 1t would be incongruousto
concludethat while Congresswvas repeatedlyenactingreme-
dial measuresaimedexclusivelyat Native Hawaiians,at the
sametime Congressvould rejectsuchNative Hawaiianpref-

Accordingto the record,aswe havenoted,the Kamehameh&chools
currently receiveno moneyfrom Congress.
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erencesthrough @ 1981. Moreover, by reenacting= 1981 in

the midst of passingother legislationto provide specifically
and particularly for the educationof Native Hawaiians,Con-
gresssignaledits clear supportfor the Kamehameh&chools
andfor the validity of the Schools@dmissiongolicy.

[16] Accordingly, the mostplausiblereadingof & 1981,in
light of the Hawkins-StaffordAmendmentandthe NHEA, is
that Congressintendedthat a preferencefor Native Hawai-
ians, in Hawaii, by a Native Hawaiian organization,located
on the Hawaiian monarchyOsancestrallands, be upheld
becauseit furthersthe urgent needfor better educationof
Native Hawaiians,which Congresshasrepeatedlyidentified
asnecessary.

CONCLUSION

[17] King Kamehamehd, on his deathbed,is reportedto
havesaid, OTellmy peoplel haveplantedin the soil of our
land the roots of a plan for their happines©PrincessPauahi
BishopandHer Legacyat 122.His greatgranddaughteRrin-
cessBernice PauahiBishop, echoedthat sentimentwhen she
established,through her will, the KamehamehaSchools.
Becausethe Schoolsare a wholly private K-12 educational
establishment, whose preferential admissions policy is

designed to counteract the significant, current educational def-

icits of Native Hawaiianchildrenin Hawaii, and becausen
1991 Congressclearly intendeda 1981 to exist in harmony
with its otherlegislationproviding speciallyfor the education
of Native Hawaiians,we must concludethat the admissions
policy is valid under42 U.S.C.2 1981.

AFFIRMED.
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W. FLETCHER, Circuit Judge with whom JudgesPREGER-
SON,REINHARDT, PAEZ,andRAWLINSON join, concur-
ring:

| fully concurwith JudgeGraberC)majority opinion. How-
ever, | write separatelybecausehereis an easierand nar-
rower ground for upholding Kamehameha SchoolsO
admissiongolicy.

The questionin this caseis whether42 U.S.C.2 1981 for-
bids KamehamehaSchools from giving Native Hawaiian
applicantsa conclusivepreferencdor admissionnto its K-12
programs.In answeringthis question,the majority opinion
assumeshat ONativeHawaiianis a racial classificationOOp.
at 19067n.9. Basedon this assumptionjt holdsthat @ 1981
permits private schools,in certain circumstancesto prefer
disadvantagedminority groups N not limited to Native
HawaiiansN basedon race.But the casebeforeus doesnot
involve an admissionspolicy generally favoring disadvan-
tagedminorities, or favoring specific racial or ethnic groups
suchas African-Americansor Hispanics.It involvesonly an
admissionspolicy favoring ONativeHawaiians) defined as
persongDdescendddom the aboriginalpeoplewho exercised
sovereigntyin the Hawaiian Islands prior to 17780 Op. at
19058.

A narrowerground for sustainingkamehamehé&schoolsO
admissiongolicy is that ONativeHawaiiarOis not merely a
racialclassificationlt is alsoa political classificationl would
divide the questionin this caseinto two sub-questionsFirst,
canCongresgonstitutionallyprovidespecialbenefits,includ-
ing educationabenefits,to descendantsf Native Hawaiians
becauseONativeHawaiiarOis a political classification?Sec-
ond, if the answerto this questionis yes,hasCongressione
soin ©19817?

I. Constitutionalityof Preferencdor Native Hawaiians

Becauseof their history, ably recountedin the majority
opinion, Native Hawaiiansconstitutea uniquepopulationthat
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hasa Ospeciairustrelationshi®with the United States Con-

gress has repeatedly Oaffirmed) OacknowledgeQ, Oreaf-
firmed,Oand Orecogniz&dthat relationship.See20 U.S.C.

a7512(8)-(13);42 U.S.C. ©11701(13)-(16),(19)-(21); see
alsoS. JointRes.No. 19, Pub.L. No. 103-150,107 Stat.1510

(1993) (OApologyResolutio©).Basedon this Ohistoricabnd

unique legal relationshipO Congresshas enactedmore than

150 laws that Oextendo the Hawaiianpeoplethe samerights

and privileges accordedto AmericanIndian, Alaska Native,

Eskimo,andAleut communitieg042 U.S.C.2 11701(19);see
Ricev. Cayetang 528 U.S. 495,533 (2000) (Stevens,J., dis-

senting);seealso Jon M. Van Dyke, The Political Statusof

the NativeHawaiianPeople 17 Yale L. & PolOyRev.95,106

n.67 (1998) (listing a samplingof statuteshat provide sepa-
rate benefit programsfor Native Hawaiiansor include them
in benefit programsthat assistother native people).

Congresshas statedin supportof such statutesthat Othe
political statusof Native Hawaiiansis comparablgo that of
American Indians and Alaska NativesQ 20 U.S.C.
o 7512(12)(D), and thad[t]he authority of Congress under the
United StatesConstitutionto legislatein mattersaffectingthe
aboriginalor indigenougpeoplesof the United Statesncludes
the authority to legislatein mattersaffecting the native peo-
plesof AlaskaandHawaiiO42 U.S.C.2 11701(17) Congress
has emphasizedhat it Odoesot extendservicesto Native
Hawaiiansbecauseof their race,but becauseof their unique
statusas indigenouspeopleof a once sovereignnation asto
whom the United Stateshasestablished trust relationshipO
20 U.S.C.27512(12)(B).

In Morton v. Mancari, 417 U.S. 535, 539, 551 (1974),
Onon-Indiammployee®of the Bureauof Indian Affairs chal-
lengeda hiring preferencdor AmericanindiansasOinvidious
racialdiscriminationin violation of the Due Proces<Clauseof
the Fifth Amendmen®The Court held that the tribal Indian
classificationis Opoliticalratherthanracial in natureOld. at
554 n.24.Benefitswere Ograntedo Indiansnot asa discrete
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racialgroup, but, rather,asmembersf quasi-sovereigtribal

entitiesOld. at 554. Citing the Ospecialelationshi@doctrine,
the Courtheldthatthe tribal Indian classificationdid not trig-

ger strict scrutiny.

The specialrelationshipdoctrineis basedon an acknowl-
edgmentthat the United StatesOOovercamthe Indiansand
took possessiorof their lands, sometimesby force, leaving
them an uneducatedhelplessand dependenpeople.@Id. at
552 (quoting Bd. of CountyCommOrs. Seber 318 U.S. 705,
715(1943));seealso United Statesv. Kagama 118 U.S. 375,
384 (1886) (OFromtheir very weaknessand helplessnessso
largely dueto the courseof dealingof the federalgovernment
with them, and the treatiesin which it has beenpromised,
therearisesthe duty of protection,and with it the power0Q).
The Courtin Mancari notedthat O[i]tis in this historicaland
legal contextthatthe constitutionalvalidity of the Indian pref-
erences to be determinedd417U.S. at553. Sincethe prefer-
ence Ocanbe tied rationally to the fulfillment of CongressO
unique obligation toward the IndiansQthe Court held that it
doesnot violate the equal protectioncomponentof the Due
Proces<Clause.ld. at 555.

In other contexts,the SupremeCourt has not insistedon
continuoustribal membershipor tribal membershipat all, as
a justification for special treatmentof Indians. In United
Statesv. John 437 U.S. 634 (1978), decidedafter Mancari,
the Court held that OIndiancountryQas usedin 18 U.S.C.
a 1151, includedthe ChoctawlIndian Reservationn Missis-
sippi. The Courtnotedthatfor manyyearsthe Choctawlands
in Mississippihad not beenreservationands,and that some
Choctawsmay havebeenconsideredo bereservatiorindians
basedon their having Oone-halbr more Indian bloodOrather
than on any tribal membershipld. at 650. The Court con-
cluded,ONeithethe fact thatthe Choctawsin Mississippiare
merely a remnantof a larger group of Indians, long ago
removedfrom Mississippi, nor the fact that federal supervi-
sion over them hasnot beencontinuousdestroysthe federal
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power to deal with themO|1d. at 653. In Delaware Tribal

BusinessCommitteev. Weeks 430 U.S. 73 (1977), also
decidedafter Mancari, the Courtupheldagainsta dueprocess
challengea distribution of fundsto both tribal and non-tribal
Indiansas OOspecidreatmentfthat] canbe tied rationally to

the fulfillment of Congress@nique obligation toward the

Indians.@Id. at 85 (quoting Mancari, 417 U.S. at 555).

Forits part, Congressasrepeatedlyprovidedspecialtreat-
ment, including distribution of funds, basedon broaddefini-
tions of the termsOlIndiarQOnative)ONativeAmericanQand
Otribal organizatio® that encompassndians who are not
membersof federally recognizediribes. See e.g, 25 U.S.C.
o 479 (defining Olndia®to include Opersonsf one-half or
more Indian bloodO who are not also tribal members);id.
o 500n(defining Onativesf AlaskaDasOnativdndians, Eski-
mos, and Aleuts of whole or part blood inhabiting Alaska at
the time of the Treaty of Cessionof Alaska to the United
Statesand their descendant®f whole or part blood));id.
o 1603(c) (defining Olndia®to include Oanyindividual who
(1), irrespectiveof whetherhe or shelives on or neara reser-
vation,is a memberof atribe, band,or otherorganizedyroup
of Indians,includingthosetribes,bands.or groupsterminated
since 1940 andthoserecognizednow or in the future by the
Statein which theyreside,or who is a descendanin the first
or seconddegree,of any suchmember,or (2) is an Eskimo
or Aleut or other Alaska Native, or (3) is consideredby the
Secretanof the Interior to be an Indianfor any purpos®);id.
a 1679(b)(2)(defining OEligiblelndiangDto include members
of non-federallyrecognizedtribes so long asthe personcan
demonstratelescenfrom an Indian residentin California as
of 1852);id. @ 2902(1) (defining ONativeAmericarOas Oan
Indian, Native Hawaiian,or Native AmericanPacific Island-
er0);38 U.S.C. a 3765(4) (defining Otribalorganizatio® to
include OtheDepartmenbf HawaiianHomelandsijn the case
of native Hawaiians,andsuchotherorganizationsasthe Sec-
retary may prescrib®);42 U.S.C. = 3002(20)(defining ONa-
tive AmericarOas a memberof an Indian tribe or a Native
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Hawaiian);43 U.S.C.a 1602(b)(defining ONativ®as Oaper-
son of one-fourthdegreeor more Alaska Indian (including
Tsimshianindiansnot enrolledin the Metlaktla Indian Com-
munity) Eskimo, or Aleut blood, or combinationthereoD).

We observeOthetime-honoredpresumptio®that the pas-
sageof the many federal statutesbenefitting Native Hawai-
ians, Alaska Natives, and American Indians Ois a
Oconstitutionadxerciseof legislative power.@Renov. Con-
don 528 U.S. 141, 148 (2000) (quoting Closev. Glenwood
Cemetery107U.S. 466,475 (1883)). The basisfor this exer-
cise of power is Congress@onclusmnthat ONativeHawai-
ian,O like OAlaskaNativeO and Olndiar® is a political
classification subject to the special relationship doctrine.
Unlesswe wereto hold that Congressannotlegislatefor the
special benefit of Native Hawaiians,thereby striking down
the enormousswathsof the United StatesCodeenactedour-
suantto the specialrelationshipdoctrine,we must conclude
that the doctrinepermitsCongresgo provide specialbenefits
to Native Hawaiians.

| recognizethat the Court hasstruck down a statutegrant-
ing preferentialvoting rights to Native Hawaiians but voting
rights are sui generis.In Rice v. Cayetang 528 U.S. 495
(2000), the Supreme Court addresseda provision of the
Hawaiian Constitution limiting to OHawaiiar@ the right to
vote in a certain statewideelection. The term OHawaiiar®
wasgenerallydefinedasdescendantsf peopleinhabitingthe
Hawaiianlslandsin 1778.1d. at499,509. The Courtheldthat
underthe FifteenthAmendmentOCongressiay not authorize
a Stateto createa voting schemeof this sortOld. at 519. In
so holding, the Court assumedDauthorityin Congressdele-
gatedto the State,to treat Hawaiiansor native Hawaiiansas
tribesQid., but it refusedto extendthe specialrelationship
doctrineto the Onewand larger dimensio®©of voting restric-
tions in stateelections.ld. at 520.

The Courtin Ricewascarefulto confineits analysisto vot-
ing rights underthe Fifteenth Amendment.lt cautionedthat
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O[t]hevalidity of the voting restrictionis the only question
before usO Id. at 521. Emphasizingthe importance and
uniquecharacteof voting rights underthe FifteenthAmend-
ment, the Courtwrote, OtheAmendments castin fundamen-
tal terms termstranscendlnghe particularcontroversywhich
wastheimmediateimpetusfor its enactmen®©ld. at512. Fur-
ther, Ouseof racial classificationsis corruptive of the whole
Iegal orderdemocraticelectionsseekto preservedld. at517;
seealso Shawv. Reng 509 U.S. 630, 657 (1993) (ORaC|aI
classificationswith respectto voting carry particular dan-
gers.0).

Unlike Rice the casebeforeus doesnot involve preferen-
tial voting rights subjectto challengeunder the Fifteenth
Amendment.Rather,it involvesthe preferentialprovision of
educationabenefits.To the extentthat the federal Constitu-
tion is implicatedat all, the relevanttext is the Equal Protec-
tion Clauseof the FourteentrAmendment.The Courtin Rice
neverquestionedhe validity of the specialrelationshipdoc-
trine underthe FourteentrAmendmentandneverevenhinted
that its Fifteenth Amendmentanalysiswould apply to the
many benefit programs enactedby Congressfor Native
Hawaiians,Alaska Natives,and Americanindians.

| thereforeconcludethat Congressnay,if it wishes,permit
Kamehamehachoolsto give preferentialadmissionstreat-
mentto Native Hawaiians.The remainingguestionis whether
Congresshasin fact doneso undera 1981.

Il. Section1981

When Congressnactede 1981 in the Civil Rights Act of
1866,Act of Apr. 9, 1866,ch. 31,21, 14 Stat.27, andreen-
actedit four yearslaterin the EnforcementAct of 1870, Act
of May 31,1870,ch. 114,00 16, 18, 16 Stat.144,the Hawai-
ian Islandswerestill a sovereigrkingdomwhosepeoplewere
not Owithinthe jurisdiction of the United StatedO As stated

'The 1866 statuteused slightly different language,but to the same
effect: the statuteappliedto Oallpersonsornin the United Statesandnot
subjectto any foreign power, excludingIndiansnot taxedO14 Stat. 27.
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by CongressQfrom1826until 1893, the United Statesrecog-
nizedthe independencef the Kingdom of Hawaii, extended
full and complete diplomatic recognition to the Hawaiian
Governmentand enteredinto treatiesand conventionswith
the Hawaiianmonarchsto governcommerceand navigation
in 1826,1842,1849,1875, and 18870 Apology Resolution,
Pub.L. No. 103-150,107 Stat.at 1510.

For many years after the Hawaiian Kingdom was over-
thrownin 1893,andevenafterthe Stateof Hawaii wasadmit-
ted to the Union in 1959, ©1981 posed no threat to
Kamehameh&chools@referentialadmissiongolicy. But in
1976 the SupremeCourt held that @ 1981 reachesboth (1)
admissionsprograms at private schools that categorically
exclude African-Americans,Runyonv. McCrary, 427 U.S.
160 (1976), and (2) racial discriminationin private employ-
mentagainstwhitesaswell asnonwhitesMcDonaldv. Santa
Fe Trail Transp.Co.,, 427 U.S. 273 (1976). Together,these
casesintimated that @ 1981 might prohibit private school
admissiongolicies that excludewhites.

In 1991, Congresgevisedandreenacted 1981. SeeCivil
Rights Act of 1991, Pub. L. No. 102-166,2 101, 105 Stat.
1071,1071-72.By thistime, Congresshadenactechumerous
statutesthat provided exclusive benefit programsfor Native
Hawaiiansor included them in benefit programsfor other
native peoples.Indeed, just a few years before reenacting
a 1981, Congresgassedmany laws that gaveexclusivecon-
tractual or grant benefitsto Native Hawaiiansand Native
Hawaiianorganizations.Congressroclaimedthat its Native

’See e.g, Native AmericanProgramsAct Amendmentsof 1987, Pub.
L. No. 100-175,a 506, 101 Stat. 973, 976-78 (establishingORevolving
Loan Fund for Native Hawaiian®to promoteeconomicand social self-
sufficiencyof Native Hawaiians);JacobK. JavitsGifted andTalentedStu-
dentsEducationAct of 1988,Pub.L. No. 100-297 tit. |, © 4104,102 Stat.
237, 238 (authorizing grants or contractswith institutions (including
IndiantribesandNative Hawaiianorganizationsjo carry out programsor
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Hawaiianbenefitprogramsare Oconsistenwith the historical
and unique legal relationshipof the United Stateswith the
governmenthat representedhe indigenousnative peopleof
Hawaii,ONative Hawaiian Health Care Act of 1988, Pub.L.
No. 100-579,= 2(2), 102 Stat. at 2916 (codified asamended
at 42 U.S.C.211701),and that this relationshipgives Con-
gress Othepower to specially legislate for the benefit of
Native HawaiiansO Hawkins-StaffordAmendmentsPub. L.
No. 100-297,tit. 1V, ©4001(2),102 Stat. at 358 (formerly
codifiedat 20 U.S.C.24901(2))(repealedL994).

WhenCongresseenacted: 1981,two recentlypassedaws
directedkamehameh&choolsN by nameN to provideedu-
cational benefits to Native Hawaiians, and only Native
Hawaiians. The Hawkins-Stafford Amendments,passedin
1988, instructedthe Secretaryof Educationto Omakegrants

projectsdesignedo meetthe educationaheedof gifted andtalentedchil-
dren); Drug-FreeSchoolsand CommunitiesAct of 1986,Pub.L. No. 100-
297,tit. 1, ©5134,102 Stat.252,261 (1988)(authorizingeducationgrants,
cooperativeagreementspr contractswith organizationsthat primarily
serveand representNative Hawaiians);AugustusF. Hawkins-RobertT.
Stafford Elementaryand SecondaryschoollmprovementAmendmentof
1988 (OHawkins-StaffordAmendment®), Pub. L. No. 100-297,tit. 1V,
o 4001 et seq.(OEducatiofor Native Hawaiian®),102 Stat.130,358-63
(repealed1994) (authorizing and developing supplementaleducational
programgo benefitNative Hawaiians);Native HawaiianHealth CareAct
of 1988, Pub.L. No. 100-579,102 Stat. 2916 (authorizingprogramsto
improve the health statusof Native Hawaiians);HandicappedPrograms
Technical AmendmentsAct of 1988, Pub. L. No. 100-630,x2 102, 102
Stat.3289,3296 (amendingthe Educationof the Handicappedict to pro-
vide handicappedNative Hawaiian (and other native Pacific basin) chil-
drenwith a free appropriatepublic education);BusinessOpportunityand
DevelopmenReformAct of 1988,Pub.L. No. 100-656,2 207, 102 Stat.
3853,3861-62(amendingthe Small BusinessAct by including economi-
cally disadvantagedNative Hawaiian organizationsas socially and eco-
nomically disadvantagedgmall businessconcerns);Iindian Health Care
Amendmentof 1988,Pub.L. No. 100-713,2 106,102 Stat.4784,4787-
88 (amendingthe Public Health ServiceAct by creatinga Native Hawai-
ian Health ProfessionsScholarshipprogram).
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to the Kamehameh&chools/Bernic®auahBishopEstatefor
ademonstratioprogramto provideHigher Educationfellow-
ship assistancao Native Hawaiian studentId. @4005(a),
102 Stat.at 360.Oneyearbeforereenactingr 1981,Congress
amendedhe PublicHealthServiceAct to directthe Secretary
to Oproviddundsto Kamehameh&chools/BishoyEstatefor
the purposeof providing scholarshipassistand®to eligible
Native HawaiianstudentsAct of Nov. 29, 1990,Pub.L. No.
101-644,02 401,104 Stat.4662,4668(codified asamendedht
42 U.S.C.0254s).Thesefederalstatutesspecifically directed
Kamehameh&choolsto do preciselywhat plaintiffs in this
casesay s forbiddenby = 1981.

It was not until the 1991 amendments$o = 1981 that Con-
gressspecifiedthat it intendscourtsto apply the statuteto
substantivediscrimination by private actors.See42 U.S.C.
o 1981(c)(OTherights protectedby this sectionare protected
againstimpairmentby nongovernmentatiscriminationand
impairmentunder color of Statelaw.0).In orderto hold for
plaintiff in this case,we would haveto concludethat Con-
gressintendedthis provision to invalidate, sub silentio, the
recently enactedegislationthat providedloansand scholar-
ships exclusively to Native Hawaiians at Kamehameha
SchoolsBut this conclusionwould requireusto turn our back
onthe SupremeCourtOanalysisn Mancari, whereit rejected
the challengeof non-Indianplaintiffs to Indian employment
preferencesas inconsistentwith the federal Equal Employ-
ment Opportunity Act of 1972.

The Mancari plaintiffs arguedthat

since the [Equal Employment Opportunity Act of

1972] proscribedracial discriminationin Govern-
ment employment,the Act necessarily,albeit sub
silentio repealedhe provision of the [Indian Reor-
ganizationAct of 1934]thatcalledfor the preference
in the [Bureauof Indian Affairs] of oneracialgroup,

Indians,over non-Indians.
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Mancari, 417 U.S. at 547. The 1972 Act, upon which the
Mancari plaintiffs relied, amendedTitle VII of the Civil

Rights Act of 1964.1d. at 546-47. Whereasthe 1964 Civil

Rights Act had expressly exemptedcertain Indian prefer-
encesneitherthetext nor thelegislativehistory of theamend-
ing 1972 Act made any referenceto such preferencesld.

Giventhatthe 1972Act wasspecificallymodeledon the 1964
Act, the omissionof anexemptionfor Indian preferencesvas
especiallyglaring,andthe plaintiffsCargumentor subsilentio
repealespeciallystrong.

Neverthelessthe SupremeCourtunanimouslyandemphat-
ically rejectedthe argumentfor sub silentio repeal by the
1972 Amendment:

It would be anomalousto concludethat Congress
intended to eliminate the longstanding statutory
preferencesin BIA employmentas being racially

discriminatory, at the very sametime it was reaf-

firming the right of tribal and reservation-related
private employersto provide Indian preference
AppelleesO assertion that Congress implicitly

repealedthe preferenceas racially discriminatory,
while retaining the 1964 preferencesattributes to

Congresdrrationality and arbitrariness an attribu-

tion we do not share.

. . . Three monthsafter Congresspassedthe 1972
amendmentst enactedtwo new Indian preference
laws. . . . It is improbable,to saytheleast,that the
same Congresswhich affirmatively approved and
enactedtheseadditional and similar Indian prefer-
enceswas, at the sametime, condemningthe BIA
preferenceas racially discriminatory In the total
absenceof any manifestationof supportiveintent,
we are loatheto imply this improbableresult.

* *x *
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This is a prototypical casewhere an adjudication
of repealby implicationis not appropriateThe pref-
erenceis a longstanding,important componentof
the GovernmentOdndian program. The anti-
discrimination provision, aimed at alleviating
minority discriminationin employmentpbviouslyis
designedto deal with an entirely different and,
indeed,oppositeproblem. Any perceivedconflict is
thus more apparentthan real.

. . . A provision aimed at furthering Indian self-
governmenby accordinganemploymenipreference
within the BIA for qualified membersof the gov-
ernedgroup canreadily co-existwith a generalrule
prohibiting employmentdiscriminationon the basis
of race.Anyotherconclusioncanbereachedonly by
formalistic reasoningthat ignores both the history
and purposesof the preferenceand the uniquelegal
relationship betweenthe Federal Governmentand
tribal Indians.

Furthermore,the Indian preferencestatuteis a
specific provision applying to a very specific situa-
tion. The 1972 Act, on the otherhand,is of general
application.Wherethereis no clear intention other-
wise,a specificstatutewill not be controlledor nul-
lified by a generalone regardlesf the priority of
enactment.

The courtsare not at liberty to pick and choose
amongcongressionanactmentsandwhentwo stat-
utesare capableof co-existencei is the duty of the
courts, absent a clearly expressedcongressional
intentionto the contrary, to regard eachas effective.

Id. at 548-51 (emphasisadded)(citationsomitted).

The principal dissentinsists that the failure of @ 1981 to
includein its text an explicit exceptionfor Native Hawaiians
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is fatal to Kamehameh&chools@dmissiongolicy. But of all
the federalstatutedo which strict text-basedulesof statutory
constructionmight be applied,a 1981is a particularly inap-
propriatecandidate . The text of @ 1981 only guarantee®the
sameright . . . to makeandenforcecontracts . . asis enjoyed
by white citizensO42 U.S.C.a 1981(a).It doesnot guarantee
the converseN theright of white personor citizensto enjoy
the samecontractuakights as non-whites.Therefore,accord-
ing to the dissentOsiterpretivemethod,= 1981 shouldnot be
read to protect nonwhites against private racial discrimination.
But we know that, despitethe cleartext of & 1981, this con-
clusionwould be wrong, for the SupremeCourtheldin 1976
thatwhitesaswell asnon-whitesare protectedundera 1981.
McDonald 427 U.S. at 286-87.

Congress(provision of educational benefits to Native
Hawaiianscontinuedo this day. Congressepealedhe Native
Hawaiian provisions of the Hawkins-Stafford Amendments
only to replacethem with the more comprehensiveNative
Hawaiian EducationAct (ONHEAD),Pub. L. No. 103-382,
an 9201 et seq, 108 Stat. 3794 (1994) (formerly codified at
20 U.S.C.oa 7901 et seq) (repealed2002), which Congress
later reenactedn the No Child Left Behind Act of 2001.20
U.S.C.oa 7511 et seq.As part of the No Child Left Behind
Act of 2001, a congressionatommitteeexhortedthe Bishop
Trust, which financeskamehameh&chools to Oredoubléts
efforts to educateNative HawaiianchildrenOH.R. Rep. No.
107-63(l),at 333.

The NHEA continuesto allocate money to private non-
profit organizationsto provide programsfor the exclusive
benefitof Native Hawaiians.See20 U.S.C.a 7515.Kameha-
meha Schools@efinition of ONativeHawaiiarOis virtually
identical to that used in the NHEA. See 20 U.S.C.
a 7517(1)(B) (defining ONativeHawaiiarO as Oadescendant
of the aboriginal people who, prior to 1778, occupiedand
exercisedsovereigntyin the areathatnow compriseshe State
of Hawaii®). The NHEA expresslydeclaresthat OCongress
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doesnot extendservicedo Native Hawaiiansbecausef their
race,but becausef their uniquestatusasthe indigenouspeo-
ple of a oncesovereignnationasto whom the United States
hasestablished trustrelationshipd20 U.S.C.a 7512(12)(B).

Throughthe NHEA and the myriad other federal statutes
that conferbenefitson Native Hawaiians,Congressiasmade
manifestits intentto apply someform of the specialrelation-
ship doctrineto Native Hawaiians.The well establishedyen-
eral rule is that less N not more N demandingscrutiny
applies to private discrimination than to government-
sponsoredliscrimination.It would be deeplyironic for usto
hold that = 1981 forbids private institutions from giving
Native Hawaiians educationalbenefits when, at the same
time, Congresstself providessuchbenefitsandprovidespub-
lic fundsfor private organizationdo do the same.

Conclusion

Congresshas invariably treated ONativeHawaiiarO as a
political classificationfor purposesof providing exclusive
educationabnd other benefits.Underthe specialrelationship
doctrine, Congresshasthe powerto do so.| seenothingin
a 1981to indicatethat Congressntendedto imposeuponpri-
vate institutionsa more restrictive standardor the provision
of benefitsto Native Hawaiiansthan it hasimposedupon
itself.
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BYBEE, Circuit Judge, with  whom Judges KOZINSKI,
OOSCANNLAIN, TALLMAN, and CALLAHAN join, and
with whom JudgesRYMER andKLEINFELD join in Partsll
andlll, dissenting:

This caseinvolvesthe applicationof one of the RepublicOs
oldest and most enduring civil rights statutes,42 U.S.C.
a 1981. That statuteNoriginally enactedas sectionsixteenof
the Civil RightsAct of 1870Nprovidesin pertinentpartthat,
OAll personswithin the jurisdiction of the United Statesshall
havethe sameright in every Stateand Territory to makeand
enforce contracts. . . asis enjoyedby white citizensO 42
U.S.C. = 1981(a)(2000). Enactedsoon after the passageof
the Thirteenthand FourteenttAmendmentsg 1981likeNand
perhapsnorethanNmostof the reconstructioreracivil rights
enactmentsvasintendedto ensureOthat dollar in the hands
of [any citizen] will purchasdghe samething asadollarin the
handsof a white manOJonesv. Alfred H. Mayer Co., 392
U.S. 409, 443 (1968). Applying that principle in Runyonv.
McCrary, 427 U.S. 160,168,179 (1976),the SupremeCourt
held that @ 1981 Oprohibitsprivate, commercially operated,



Dok v. KAMEHAMEHA ScHooLS 19105

non-sectariarschoolsfrom denyingadmissionto prospective
studentsbecausehey arédOnot membersof a favoredracial
group.Indeed,as Runyonmakesclear, discriminatingagainst
a private school applicantsolely on the basisof that appli-
cantOsace Oamount$o a classicviolation of @ 19810Id. at
172.

Despitethat well-establishedorinciple, the majority today
standsRunyonon its headandholdsthata privateschoolmay
denyadmissionto a prospectivestudentsolely becauséhe or
sheis not a memberof a particularrace.Thoughl agreewith
the majority that Native Hawaiianssuffer from severesocio-
economic disadvantagesand believe that Kamehameha
Schools(OKamehamek¥shouldbe commendedor attempt-
ing to remedy those hardships,| cannot concur with the
majorityOsiramaticdeparturefrom Runyon

In my view, the majority has made a number of crucial mis-
takes.Thus, as setout below in Partl, eventhoughl agree
with the majority that Title VII and not strict scrutiny pro-
vides the standardof review in this case,l disagreewith the
majorityOsweepingmodification of the Title VII standard.
Moreover,evenif | agreedwith the majorityOsleparturerom
thatstandard) could not subscribeto the majorityOslecision
to sanctionan absoluteracial bar. Likewise, assetout in Part
ll, I cannotacceptas a matterof faithful statutoryconstruc-
tion the majorityOsview that Congressimplicitly exempted
racial preferencegor Native Hawaiiansfrom & 1981 by pass-
ing unrelatedNand even since repealed Nstatutesindeed, |
believethe majorityOsiovel approachto statutoryinterpreta-
tion is readily emanipulableand would enable courts to
rewrite statutesvheneverthey want to savea particularpro-
gram, contract,or enactmentFinally, as setout in Partlll,
becauseéNative Hawaiiansdo not constitutea federallyrecog-
nizedtribe andKamehamehés a privateparty,| alsodisagree
with JudgeFletcherOsuggestiorthat the specialrelationship
doctrineof Mortonv. Mancari, 417U.S.535(1974),cansave
KamehamehaQ®acially exclusiveadmissiongolicy.
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As much as | may believe that Kamehamehashould be
applaudedor providing its studentsan exceptionalkeducation
and for attemptingto remedythe socioeconomiadisadvan-
tagesfacing Native Hawaiians,| cannotturn a blind eyeto a
classicviolation of ©1981. Noble as KamehamehaGgoals
may be, good intentionsare not licenseto violate our civil
rights laws. Accordingly, | respectfullydissent.

. REVIEW OF @ 1981 UNDER TITLE VII
STANDARDS

The John Doe plaintiff contends that KamehamehaOs
admissionspolicyNwhich bars the admissionof any non-
Native Hawaiian student,see Maj. Op. at 19080 & n.10N
violates 42 U.S.C. © 1981 becauseas Runyonv. McCrary,
427 U.S. 160 (1976), makesclear, discriminating againsta
privateschoolapplicantsolely on the basisof that applicantOs
race Oamountso a classicviolation of ©198101d. at 172.
Despitetheinherentiogic of plalntlffOsargumentthe majority
avoidsreachinga similar conclusionby holding O[q]uitesim-
ply, Runyonis inappositeDMaj. Op. at 19077,andgrafting a
modified Title VII standardonto = 1981.

To createthatnew standardthe majority dismissesunyon
aswrelevantbecausé)[t]h@rogramat issuein Runyonwould
certainlyfailOthe majorityOsnalysis.ld. In so holding, how-
ever,the majority ignoresthe critical fact that the admissions
programsinvolved in RunyoiNlike KamehamehaOsiolated
a 1981 becausethey usedrace as the determinativeadmis-
sionsfactor. Instead the majority convertsRunyoninto a case
about a Owhites- onl>adm|SS|on© programthat is Oinappo-
siteOto KamehamehaQsative Hawaiians-only admissions
policy. Id. | find the majorityOslecisionto dismissRunyonin
orderto approvea policy thatbarsAfrican American(andany
other) children who lack Native Hawaiian ancestryto be
unfortunateand wrong.

Putting thoseconcernsasidefor the moment,and turning
to the nextstepin the majorityOsinalysis the majority holds
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that Title VII scrutiny, and not strict scrutiny, applies to

allegeda 1981violations.Maj. Op. at 19071-72.Thatsecond
stepin the majorityOsfnalysisis sound.Like the majority, |

agreethat Title VII standardsand not strict scrutiny must
apply to @ 1981 actions becauseto hold otherwise would

effectively renderthe Title VIIOsprovisionsthat expressly
contemplateaffirmative action plansnonsensicalMaj. Op. at
19070-71;seealso Schurr v. ResortsIntOlHotel, Inc., 196
F.3d 486, 498-99(3d Cir. 1999); Edmonsorv. United States
SteelCorp., 659 F.2d 582, 584 (5th Cir. 1981) (per curiam);
Setserv. NovacklInv. Co., 657 F.2d 962, 966-68 (8th Cir.

1981) (en banc).

Applying theTitle VII approachthe majority alsocorrectly
holdsthatthe burdenshifting analysisof McDonnellDouglas
Corp. v. Green 411 U.S. 792 (1973), appliesto plaintiffOs
a 1981 claim. See Maj. Op. at 19068-69.Under that test,
O[tlhecomplainantin a Title VII trial mustcarry the initial
burdenunderthe statuteof establishinga prima facie caseof
racial discriminationOMcDonnell Douglas 411 U.S. at 802.
Wherean explicit race-basegbolicy exists,proof of that fact
aloneis sufficientto establisha primafacie case f the plain-
tiff proveshis prima facie case,a rebuttablepresumptionof
intentional discrimination arises, see Tex. DepOtof Cmty.
Affairs v. Burding 450 U.S. 248, 254 (1981),andthe burden
of production Oshift[s]to the employerto articulate some
legitimate,nondiscriminatoryeaso®for the conductatissue.
McDonnell Douglas 411 U.S. at 802. OTheexistenceof an
affirmative action plan providessucha rationaleOJohnsorw.
Transp.Agency 480 U.S. 616,626 (1987).0Olfsucha planis
articulated as the basis for the employerOs decision, the burden
shifts to the plaintiff to provethat. . . the planis invalid.Old.

As Kamehamehaoncedeshatit employsa preferencehat
favors Native Hawaiianapplicants plaintiff hasmet his bur-
dento showa primafacie caseof racial discrimination.Maj.
Op. at 19072.Kamehamehargueshowever thatits conduct
is permissiblebecauseits admissionspolicy was executed
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pursuantto an affirmative action plan, therebyrebuttingthe

presumptionof illegality. Thus, as the majority concludes,
this casehingesentirely on the third stepof the McDonnell
Douglas analysisNi.e, whether KamehamehaOsglan is

invalid. SeeMaj. Op. at 19072-73.

It is at this point, when the majority entirely reworksthe
standardgor determiningwhetheran affirmative action plan
is valid, thatthe majorityOsinalysisgoesastray.UnderUnited
Steelworkerf Americav. Weber 443 U.S. 193 (1979),and
Johnsonv. TransportationAgency,480 U.S. 616 (1987),an
affirmative action programmust satisfy the following factors
to be consideredvalid: (1) It mustbe Ojustifiedby the exis-
tenceof a Omanifestmbalance@in the employerOsorkforce
thatis reflectiveof traditionally segregategbb categories(2)
it may not OOunnecessarityammel[] the rights of [other]
employeesor create[] an absolutebar to their advance-
ment@;and (3) it must Obedesignedto do [no] more than
Oattaimm balance.ORudebusclv. Hughes 313 F.3d 506,520
(9th Cir. 2002) (first andthird alterationin original) (quoting
Johnson 480 U.S. at 631, 637-38,639)

Reasoningthat primary and secondaryeducationalcon-
tractsare different, however,the majority altersall threefac-
tors and holds that a private schoolmay discriminateon the
basisof racewhenever:(1) Osignificantmbalancesn educa-

'Rudebuschdid not include the requirementthat the Omanifesimbal-
ance(e presentin a job categorythat was traditionally segregatedn its
statemenbf the Title VII test. See313 F.3d at 520. However,all of the
caseswe cited in Rudebuschto supportthe manifestimbalancefactor
includedthe traditionalsegregategbb categoryrequirementn their state-
mentof the test. SeeJohnson 480 U.S. at 631; Weber 443 U.S. at 204,
Higginsv. City of Vallejo, 823 F.2d 351, 356 (9th Cir. 1987).Rudebusch
givesnoindicationthatit intentionallyexcludedthis aspecbf therequire-
ment,andthe defendantdid not arguethat this requirementhad not been
met. Thus,| do not believethat Rudebuschoosenedhe requirementhat
a job category must be traditionally segregatedbefore an affirmative
actionplanis permissible.
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tional achievemenfin the community as a whole] presently
affect the target populatior©; (2) the discriminatory policy

doesnot Ounnecessarityammel[] the rights of studentsin

the non-preferre@racialgroupasawhole Oorcreateanabso-
lute bar to their advanceme;and (3) Othgdiscriminatory]
policy [does]no morethanis necessaryo correctthe imbal-

ance. . . identified at the first stepOMaj. Op. at 19077.

Thoughl recognizethat the Title VII standardwvasforged
in the employmendiscriminationcontextandthatsomemod-
ification may be necessaryo adaptit to othersettings,| dis-
agree, as explained below, with the majorityOsgeneral
justification for departingfrom precedentind with eachspe-
cific alterationit makesto the Title VII_standard.Further-
more, | also disagreewith the majorityOsapplication of its
own standard.

A. TheMajorityOsModification of the Title VII Standard

The majority createsa standardthat, by its own terms,
appliesonly to primary andsecondaryschools It groundsthat
decision entirely on its finding that the ordinary Title VII
standard,which was developedin the employmentsetting,
cannotapply to primary andsecondaryeducationakontracts.
But, thereis absolutelynothing in @ 19810gext to suggest
that contractsmadewith Oprivateemployers[that] strive pri-
marily to makemoney[] andpublic employerdthat] perform
a specific public functionO should be subjectto a different
standardthan primary and secondaryschoolsthat have Oa
muchbroadefexternallmissionOMaj. Op. at 19076.Indeed,
the majority neglectsthe fact that & 1981 guaranteeso O[a]ll
persons . . thesameright . . . to makeandenforcecontracts
. . . asis enjoyedby white citiz~ensC')42 U.S.C.a1981(a)
(emphasisadded).Given & 19810%plain text, then, it is not
surprisingthat the majority cannotcite a single caseto sup-
port the novel propositionthat primary and secondaryeduca-
tional contractsare different from other contractsand are
entitledto specialtreatmentundera 1981.
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In fact, the SupremeCourthasrejectedthatvery argument.
For instance far from finding that a schoolO®muchbroader
missiorOor externalfocusmadea difference ,Runyomwhich
involved a racially exclusiveprimary and secondaryprivate
schooladmissiongpolicyNreasoned:

It is apparentthat the racial exclusionpracticedby

the Fairfax-BrewsterSchool and BobbeOsPrivate
Schoolamountgo a classicviolation of @ 1981.The
parents. . . soughtto enterinto contractuakelation-
shipswith [the schools]for educationakervices. . .

Under those contractualrelationships,the schools
would havereceivedpaymentdor servicesendered,
and the prospectivestudentswould have received
instruction in return for those payments. . . .

[N]either school offered serviceson equal basisto

white and nonwhite students.. . . [Plaintiffs] were
denied admissionto the schools becauseof their
race.The . . . conclusionthat @ 1981 was thereby
violated follows inexorably from the languageof

that statute,as construedin [prior SupremeCourt
caselaw].

427 U.S. at 172-73(quotationand citation omitted) (footnote
omitted). Thus,the majorityOsirgumenthat primary andsec-
ondaryprivate schooleducationaktontractsshouldbe treated
differently from other contractsunder @ 1981 was squarely
rejectedin Runyon and| would adhereto that precedent.

Similarly, the majorityOsationaledoesnot find any support
in Title VIl jurisprudence.Indeed, under Title VII the
SupremeCourt has uniformly measuredaffirmative action
programs against the standard establishedin Weber as
explainedabove.For example,JohnsonemployedWeberto
determinethe validity of a county transportationagencyOs
affirmative action programunderTitle VII. 480 U.S. at 626-
40; seealsoid. at 631 (O[W]emustfirst examinewhether|the
employment]decisionwas madepursuanto a plan prompted
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by concernssimilar to thoseof the employerin Weber Next,
we mustdeterminewhetherthe effectof the planon [the non-
preferredrace]is comparabldo the effect of the Planin that
caseQ);id. at 627 (OTheassessmendf the legality of the
Agency Plan must be guided by our decisionin WeberO
(footnote omitted)).

Our own jurisprudencehas closely followed the Supreme
CourtOsead in this area,and, as the majority candidly con-
cedesunderTitle VII, we havealwaysappliedthe samestan-
dard, even when the program Oatissue was not wholly
analogousto the hiring and promotional plans at issue in
Weberand Johnsonbecauseof somesignificant conceptual
differencesbetweenthe types of plansQMaj. Op. at 19074
(citation and internal quotation marks omitted)? Our sister
circuits havedonethe same gvenwhenthe caseinvolved pri-

2We haveconsideredhe validity of affirmative actionplansin a wide
variety of contexts,andwe havealwaysappliedthe sameTitle VII stan-
dard. Seee.g, Officersfor Justicev. Civil Serv.CommQro79 F.2d 721,
723, 725-26 (9th Cir. 1992) (evaluatinga police examinationscoring
regime designedOtopromote a higher percentageof minority officersO
underan unmodified Title VII standard)Higgins v. City of Vallejo, 823
F.2d 351, 356-58(9th Cir. 1987) (evaluatinga fire departmentCaffirma-
tive action programunderan unmodifiedTitle VIl standard)La Riviere
v. EEOC 682 F.2d 1275, 1278-80 (9th Cir. 1982) (holding that affirmative
action plans by public employersshould be subjectedto an unmodified
Title VII standardandevaluatinga California Highway Patrolaffirmative
action programunderthat standard) seealso Gilligan v. DepObf Labor,
81 F.3d 835, 837 (9th Cir. 1996) (discussing an affirmative action program
at the Departmentof Labor and statingthat the test of its validity is an
unmodified Title VII standard).Indeed,we have also ruled in multiple
Title VIl casednvolving affirmative action practicesat educationalinsti-
tutions, and we have neverevensuggestedhat conductby suchinstitu-
tions might be subjectedo a differentstandardSeee.g, Rudebusch313
F.3d 506 (consideringa universityOquity pay adjustmentunder Title
VliOsstandardgor affirmative action programs);Cerrato v. S.F. Cmty.
Coll. Dist., 26 F.3d 968 (9th Cir. 1994) (affirming a district court judg-
mentdismissinga claim, broughtby a professomwho waspassecver for
the positionof dean thatchallengedhe districtOsffirmative actionpolicy
underan unmodifiedTitle VII standard).
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mary and secondaryschools that have Oamuch broader
[external]missionOSee e.g, Taxmanv. Bd. of Educ.of Twp.
of Piscataway 91 F.3d 1547,1564 (3d Cir. 1996) (en banc)
(evaluatinga planfor the hiring andfiring of primaryandsec-
ondary school teachersunder the Weber standard), cert.

granted 521 U.S. 1117 (1997), cert. dismissed 522 U.S.

1010 (1997); Cunicov. Pueblo Sch.Dist. No. 60, 917 F.2d
431,437-38(10th Cir. 1990)(evaluatinga raceconsciouday-

off planfor primaryandsecondaryschoolpersonneunderthe
Weberstandard).

The majority fails to explainwhy we mustcreatea special
standardor primaryandsecondargducationatontracicases.
If anything,as highlighted above,Runyoncompelsthe con-
clusion that a primary and secondaryeducationalcontractN
like any othercontractNthatdiscriminatessolely on the basis
of raceviolatesa 1981.See427U.S.at 172. As notedabove,
| alsodisagreewith the majorityO$ar-reachingadaptionof all
three of the SupremeCourtOdactors for determiningthe
validity of an affirmative action program, to which | now turn.

*The majorityOseferenceo the First Amendmentootsof Oeducational
autonomyQOseeMaj. Op. at 19074,is misleadingsincethe SupremeCourt
hasconsistentlyrejectedFirst Amendmentinterestsas a justification for
racial discrimination. See,e.g, Runyon 427 U.S. at 176 (holding that
while, Oitmay be assumedhat parentshavea First Amendmentright to
sendtheir childrento educationalnstitutionsthatpromotéracial discrim-
ination, Oitdoesnot follow thatthe practiceof excludingracial minorities
from suchinstitutionsis also protectedoy the sameprincipleQ);Norwood
v. Harrison, 413 U.S. 455, 470 (1973) (holding, O[i]nvidiousprivate dis-
criminationmay be characterizedsa form of exercisingfreedomof asso-
ciation protectedby the First Amendmentput it hasneverbeenaccorded
affirmative constitutionalprotection®);seealso Hishonv. King & Spal-
ding, 467 U.S. 69, 78 (1984) (noting that under the First Amendment,
O[t]herés no constitutionakight, for example o discriminatein the selec-
tion of who may attenda private schoolor join a labor uniorQ).
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1. Manifest Imbalance Reflecting Traditional
Segregation

The majority has substantiallymodified the CourtOdirst
factor.Underthefirst WeberandJohnsorfactor,the Supreme
Courthasrequiredthata Title VII affirmative actionprogram
be Ojustifiedby the existenceof a manifestimbalancethat
reflectedunderrepresentatioof [the favoredgroup]in tradi-
tionally segregatejbb categorieDJohnson480U.S. at 631
(internalquotationmarksommitted);accordWeber 443 U.S.
at 208, 209; id. at 212-15 (Blackmun, J., concurring).Our
caseshave consistentlyand faithfully applied this require-
ment. See,e.g, Officers for Justicev. Civil Serv.CommQn
979F.2d721,725(9th Cir. 1992)(OUndefTitle VII analysis,
voluntary adoptionof a race-basedemedymay be justified
by a showing that a manifestimbalanceexists, reflecting
underrepresentationf [the favored group] in traditionally
segregatedjob categorie® (internal quotations omitted));
Davisv. City & Countyof S.F, 890F.2d 1438,1448(9th Cir.
1989) (same);Higgins v. City of Vallejo, 823 F.2d 351, 356
(9th Cir. 1987) (same);La Rivierev. EEOC 682 F.2d 1275,
1278 (9th Cir. 1982) (applying the samestandardto a sex-
basedaffirmative action plan).

Likewise, we have consistently applied the Supreme
CourtO$olding that O[i]n determiningwhetheran imbalance
existsthat would justify taking. . . raceinto account,a com-
parisonof the percentagef minorities. . . in the employerOs
work force with the percentagen the arealabor market. . .
is appropriate. . . .OJohnson 480 U.S. at 631-32(emphasis
added); accordWeber 443 U.S. at 204-206;Davis 890 F.2d
at 1448 (OTo determine whether such an imbalance has
occurredthe court may comparethe percentag®f minorities
or womenin the employerOsork force with the percentage
in the arealabor market or generalpopulationO (emphasis
added));Higgins 823 F.2d at 356-57 (similar).

In otherwords, until today, two findings were requiredto
satisfythis first factor: (1) the presentexistenceof a manifest
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imbalancen a particularjob categoryin the employerOsork-
force and(2) thatthis imbalancestemsfrom historical segre-
gation in that job category. Those separaterequirements
guaranteedwo critical things: First, with respecto the scope
of the program,they guaranteedhat there was a particular
goalin sightNnamely, representatiorof the historically dis-
advantagedyroup in the employerOsorkforce in proportion
to its representatiomn the relevantlabor pool. Johnson 480
U.S.at631-32,633n.10; Weber 443 U.S. at 198-99,208-09.
By requiring a goal basedon the employerOswn practices,
Weberand Johnsonwerewilling to permit affirmative action
programswithout giving all employerdicenseto discriminate
in favor of any groupthat currentlyfinds itself disadvantaged
anywherein the labor market. Second,those requirements
ensuredthat therewas a temporal constraint,a well-defined
point after which the preferenceprogramwould no longerbe
necessaryNthatis, once the Omanifesimbalanc® in the
employerOworkforce had beencorrected Johnson 480 U.S.
at 632 (OTherequirementhat Othenanifestimbalance@elate
to a Otraditionallpegregategbb category@rovidesassurance
both that sex or racewill be takeninto accountin a manner
consistentwith Title VIIOspurposeof eliminating the effects
of employmentdiscrimination,andthat the interestsof those
employeesnot benefiting from the plan will not be unduly
infringed.O)Weber 443U.S.at 208-09(O[T]heplanis atem-
porary measureijt is not intendedto maintainracial balance,
but simply to eliminatea manifestracialimbalance Preferen-
tial selectionof craft traineesat the Gramercyplantwill end
assoonasthe percentagef black skilled craftworkersin the
Gramercyplant approximatesghe percentagef blacksin the
local labor force O).Moreover,an affirmative action program
thatcorrelatego an employerOswn internal practicess nec-
essarily limited in scopeand time, becausecorrecting the
Omanifesimbalanc® is reasonablywithin the employerOs
control.

In contrastto Weber and Johnson the majorityOstest
merelyrequiresa privateschoolto Odemonstrat@at specific,
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significantimbalancesin educationalachievemenpresently
affectthetargetpopulatiorDin the relevantcommunity! Maj.
Op. at 19076. Thus, by completelyeliminating any school-
based analysis and jettisoning any historical inquiry,” the
majority rejectsthe constraintdevelopedn the Title VII con-
text that affirmative actionprogramsmustbe limited in scope
andduration.Indeed the majority effectively green-lightdis-
crimination so long as the identified group currently suffers
from Osignificantmbalancesn educationabhchievemen©ld.
at 19079. Becausesucha broad and perpetuallicensecon-
flicts with the SupremeCourtOgonsistentemphasison the
limited andtemporarynatureof permissibleaffirmative action
plans,see e.g, SheetMetal Worker©Intd As<n v. EEOG
478U.S.421,475-79(1986),1 cannotendorsehe majorityOs
new standard.Seealso, e.g., Grutter v. Bollinger, 539 U.S.
306, 342 (2003) (OTherequirementthat all race-conscious
admissionsprogramshave a terminationpoint Oassure[sl|
citizensthat the deviationfrom the norm of equaltreatment
of all racial and ethnicgroupsis a temporarymatter,a mea-
suretakenin the serviceof the goal of equalityitself.GD(quot-
ing Richmondv. J.A. CrosonCo., 488 U.S. 469,510 (1989)
(plurality opinion)); Weber 443 U.S. at 208 (noting the affir-
mative action planin that casewas Oatemporarymeasure);
W. StatesPaving Co., Inc. v. Wash.StateDepObf Transp,

‘It is not entirely clear what constitutesthe relevantcommunity under
the majorityOsew test, but it appearghe majority meansthe statewhere
the affirmative action programhasbeenadopted SeeMaj. Op. at 19076.
For instancejn announcingts new test,the majority maintainsthat Othe
relevantpopulationis the communityasa whole Oid., butwhenthe major-
ity appliesthattest,it appearghat, O[t]herelevantcommunityin this case
is the stateof HawaiiOid. at 19078.

*Whereasthe majority justifies neither purge,the secondmodification
is particularly puzzling given the majorityOsepeatedsuggestiorthat his-
tory is of particularsignificancein this case.See.e.g, id. at 19054-56&
n.2 (providing detailed information on Hawaiian historyOeet] the stage
for our more particularconsideratiorof the educationalkstatusof Native
Hawaiian childrer©);id. at 19072 (OThequestionremainshow best to
adaptthe Title VII employmentframeworkto an educationaktontextand
to the uniquehistorical circumstance®f this caseO(emphasisadded)).
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407 F.3d 983, 994 (9th Cir. 2005) (OA narrowly tailored
remedialprogrammustalsoinclude adequatelurationallimi-
tations.O)Smithv. Univ. of Wash, 392 F.3d 367, 375 (9th
Cir. 2004) (O[R]ace-consciousdmissiongorogramsmust be
limited in time.O).

2. UnnecessaryTrammeling the Rights of the Non-
PreferredGroup

The majorityOsalterationof Weberand Johnso®ssecond
factor is similarly problematic.Under the secondfactor, an
affirmative actionplan mustnot Ounnecessarityammel[] the
rights of [membersof the disfavoredgroup] or create[] an
absolutebarto their advancemer©Johnson480U.S. at 637-
38; accordWeber 443 U.S. at 208. The majority echoeghis
test,Maj. Op. at 19077,but it makestwo importantmodifica-
tions.

First, under the majorityOdest, whethera discriminatory
policy createsan absolutebar or unnecessarilyrammelsthe
rights of the disfavoredrace is determinedby referenceto
Otheespectivaights of membersof the non-preferreadyroupd
Oviewedin the relevantcommunity, ratherthan in a single
school.OMaj. Op. at 19077.Thus, underthe majorityOsiew
standardwe must not considerthe rights of a non-preferred
individual at the institution in questionbut in the largercon-
text of his ability to accesgjuality educationSeeid. at 19077.
Again, as indicated above, that standardconflicts with the
establishegrinciple that we look at the particularinstitution
adoptingthe affirmative actionprogramto determinewhether
the rights of a memberof the disfavoredgroup have been
trammeledSeeg.g, Johnson480U.S. at 638 (O[W]hilepeti-
tioner in this casewas denieda promotion, he retainedhis
employmentwith the Agency,at the samesalaryandwith the
sameseniority,andremaineceligible for otherpromotionsO);
id. at 638 n.15 (OOfthe 111 new Skilled Craft jobs [at the
Agency] during [the relevant] period, 105, or almost 95%,
went to men0Q);id. at 642 (OThedecisionto [hire Joyce
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insteadof the plaintiff] was madepursuantto an affirmative
actionplan that represent& moderateflexible, case-by-case
approachto effectinga gradualimprovementn the represen-
tation of minoritiesandwomenin the AgencyOwork force O
(emphasisadded));Weber 443 U.S. at 208 (OTheplan does
not requirethe dischargeof white workersandtheir replace-
mentwith newblackhirees.Nor doesthe plancreateanabso-
lute barto the advancemenaf white employeeshalf of those
trainedin the programwill be white O(citation omitted)).

Indeed, it is contrary to the spiritNand, | had always
assumedpasedon the casescited above,the letterNof the
civil rightslawsto explainto a workerwho hasbeendiscrimi-
natedagainstthat the situationis not so badbecausehereare
lots of other jobs available.Yet that is the essenceof the
majorityOsew standardif the majority thinks thereare ade-
guateeducationahlternativedor the disfavoredrace,thenthe
fact that the institution in questionhasdiscriminatedagainst
that raceis of no concgrn.OContexb alone cannotexplain
why, underthe majorityOwiew, racial discriminationin some
communitieswould be wrong and actionable,but in other
communitiesjt would be acceptableandpraiseworthyl can-
not join the majorityOsanalysis.

The majority makesa secondimportantmodification and
announceghat in determiningwhetheran affirmative action
plan trammelsrights or createsan absolutebar, we do not
look at whetheran individual hasbeendeniedan opportunity,
but whetherthe individualOsacial group Owithinthe commu-
nity asawholeOhasbeendeniedan opportunity.SeeMaj. Op.
at 19080-81(holding that becauseéOnothingn the recordsug-
geststhateducationabpportunitiesn Hawaii aredeficientfor
studentslike Plaintiff, who lack any native Hawaiian ances-
try, OKamehameha@smissiongpolicyneitherunnecessarily
trammelsthe rights of non-Native Hawaiiansnor absolutely
barstheir advancemenin the relevantcommunityO(empha-
sis added));id. at 19081 (holding that becauseO[non-Native
Hawaiian] students denied admission by Kamehameha
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Schools[,as OstatisticatiataDdemonstrates flaveampleand
adequatealternative educational options(® KamehamehaOs
admissionspolicy doesnot unnecessarilframmel rights or
createan absolutebar (emphasiedded)).Thatstandardhow-
ever,conflicts with both the plain meaningof @ 1981andthe
basicpremisethat civil rights laws are Odesign[edio protect
individualsof all racesDMcDonaldv. SantaFe Trail Transp.
Co, 427 U.S. 273, 288 n.19 (1976) (emphasisadded),and
Onotmerely a group of individuals, or a body of persons
accordingto their numbers) Mitchell v. United States 313
U.S. 80,97 (1941). Since,by its own terms,= 1981 Oexplic-
ity appliesto @il person€0and not simply groupsof indi-
viduals, McDonald 427 U.S. at 287 (quoting 42 U.S.C.
o 1981(a)),the majorityOsolding thata 1981 protectsgroups
insteadbf QGall person€contradictghestatuteGedainmeaning.
Indeed,asthe SupremeCourt hasmadeclear,O[2]1981,at a
minimum, reaches discrimination against an individual
becausehe or sheis genetically part of an ethnically and
physiognomicallydistinctive sub-groupingof homosapiensO
SaintFrancis Coll. v. Al-Khazraji, 481 U.S. 604,613 (1987)
(emphasisadded)(internal quotationmarksomitted),and not

®Recognizingthat the majorityOsiew standardconflicts with ©19810s
plain text, JudgeFletchersuggestshat Oofall the federalstatutego which
strict text-basedrules of statutoryconstructionmight be applied,= 1981
is a particularlyinappropriatecandidat®©becauseaindera plain-textread-
ing Ox1981 shouldnot be readto protectnonwhites[sic] againstprivate
racial discriminationOConc. Op. at 19101.BecauseéMcDonald departed
from JudgeFletcherOplain-text readingof © 1981, he reasonsthat we
should reject the plain text of © 1981 altogetherand turn to unrelated,
repealedegislationandthe pronouncementf a singlecongressionatom-
mittee to interpret= 1981.1d. at 19101-02.What JudgeFletcherforgets,
however,is that McDonald standsfor exactly the oppositeproposition,
namely that Othelanguage and history of @ 19810 demonstratethat
Ox1981 is applicableto racial discrimination in private employment
againstwhite persong) 427 U.S. at 286-87 (emphasisadded).Indeed,
applying the plain text of the statute,McDonald emphasizedhat, Othe
statuteexplicitly appliesto Qallpersons@ncluding white persongld. at
287 (emphasiomitted); seealso id. at 287-96 (discussinghe history of
0 1981).
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simply, asthe majority holds,racial groupsquaracial groups.
SeeBrown v. Henderson 257 F.3d 246, 252 (2d Cir. 2001)
(holding that under Title VII' Otheultimate issueis the rea-
son[] for the individual plaintiffOgreatmentnot the relative
treatmentof different groupswithin the workplace);accord
Connecticutv. Teal 457 U.S. 440, 453-54 (1982) (O[Title
VIIOs]principal focus. . . is the protectionof the individual
employeeratherthanthe protectionof the minority groupas
a wholeO);Furnco Constr. Corp. v. Waters 438 U.S. 567,
579 (1978) (statingthat an employermust Oprovidean equal
opportunity for each applicant regardlessof race, without
regard to whether memberOof the applicantOgace are
alreadyproportionatelyrepresentedn the workforceO).

This bedrockprinciple hasits origins in the history of the
Fourteenth Amendment, from which @ 1981 derives. The
Equal ProtectionClauseprovidesin pertinentpart that, ONo
Stateshall. . . denyto any personwithin its jurisdiction the
equalprotectionof the lawsOU.S. Const. amend.XIV, ol
(emphasisadded).Just as courts have read Title VII andN
until nowN= 1981 to protectindividual rights, courts have
consistentlyheld that the Equal ProtectionClauseOprotect[s]
persons not groupsO Adarand Constructors,Inc. v. Peng
515 U.S. 200, 227 (1995). Accordingly, the SupremeCourt
hasrequiredthat Qyroup classification[s]. . . be subjectedo
detailedjudicial inquiry to ensurethat the personalright to
equal protection of the laws has not beeninfringedO Id.;
accordMitchell, 313U.S. at 97 (Oltis the individual . . . who
is entitled to the equalprotectionof the laws,Nnot merely a
groupof individuals. . . .0);Shelleyv. Kraemer 334U.S. 1,
22 (1948)(OTheightsestablishedby the FourteentrAmend-
ment] are personalrights O);Missouri ex rel. Gainesv. Can-
ada 305 U.S. 337, 349-351 (1938) (similar); McCabe v.
Atchison,Topeka,& SanteFe Ry.Co. 235U.S.151,161-62
(1914)(similar); J.E.B.v. Alabama 511U.S.127,152(1994)
(Kennedy,J., concurringin judgment)(OTheneutralphrasing
of the Equal Protection Clause, extendingits guaranteeto
Oanyperson,@evealsits concernwith rights of individuals,
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not groups (though group disabilities are sometimes the mech-
anismby which the Stateviolatesthe individual right in ques-
tion).O)

This principle is manifestin one of the cornerstonesf our
moderncivil rights laws, Shelleyv. Kraemer 334 U.S. 1. In
Shelley the Supreme Court rejected the argument that
becausecourts could enforce racially restrictive covenants
equallyagainstbothwhitesandAfrican Americans enforcing
a racially restrictive covenantagainstAfrican Americansin
that casedid not violate the Equal ProtectionClause.ld. at
21-22. In so holding, Shelleyreasonedthat becauseO[t]he
rights createdby the first sectionof the FourteenthAmend-
mentare, by its terms,guaranteedo the individual . . . [i]t is
... hoanswerto . . . saythatthe courtsmay alsobe induced
to denywhite persongights of ownershipand occupancyon
groundsof raceor colorOld. at 22. Indeed,O[e]qualprotec-
tion of the laws is not achievedthroughindiscriminateimpo-
sition of inequalitiesO1d. Contraryto Shelley the majority
holds that equality can be achievedOthroughndiscriminate
imposition of inequalitiesOld.’

As thereis no reasonto departfrom the plain meaningof
a 1981 or the frameworkespousedn Shelley, would follow
SupremeCourtprecedenby consideringherights of individ-
uals, not of groups.Consequently| cannotconcurin the
majorityOs modification of the secan@berandJohnsorfac-
tor.

3. Attaining a Balance

Finally, the majority reworksthe third Weberand Johnson
factor, which requiresthat an affirmative action plan be Oin-

"The majorityOsreasoningcannot be limited to the @ 1981 context.
Indeed,if equality canonly be achievedthroughinequality, it is unclear
why the majorityOsationalewould not apply with equalforce to employ-
ment, housing,or public schools.



Dok v. KAMEHAMEHA ScHooLS 19121

tendedto attain a balancedvork force, not to maintainoneQ
Johnson 480 U.S. at 639; accord Weber 443 U.S. at 208
(holding an affirmative action Oplanshould be] a temporary
measurel,]. .. not intendedto maintainracial balance,but
simply to eliminatea manifestracialimbalanc®).Thoughthe
SupremeCourt has not requiredthat all affirmative action
programscontain an explicit end date, Johnsonalso holds
that, OExpressssurancehat a programis only temporary
may be necessaryf the programactually setsasidepositions
accordingto specificnumbersO480 U.S. at 639-40.Indeed,
in suchcasesa sunsetprovisionis Onecessaryoth to mini-

mize the effect of the programon other employeesand to

ensurethat the planOgjoals O[arehot being usedsimply to

achieveand maintain. . . balance.OId. at 640 (quoting
Weber 478 U.S. at 477-78);accord Taxmanv. Bd. of Educ.
of Twp. of Piscataway 91 F.3d1547,1564(3d Cir. 1996)(en

banc)(O[B]othWeberandJohnsorunequivocallyprovidethat
valid affirmative action plans are temporary measuresthat
seekto attain, not maintaina permanentacial . . . balanceO
(internal quotation marks omitted)), cert. granted 521 U.S.

1117(1997),cert. dismissed522 U.S. 1010 (1997).

Underthethird factor,the majority properlyrecognizeghat
an affirmative action Oadmissiongolicy must do no more
thanis necessaryo correcOa racial imbalanceand must be
Otemporar@Maj. Op. at 19082; accord id. at 19077. Pro-
claiming that O[a]nexplicit or immediately foreseeablesnd
datehasneverbeenrequiredfor an affirmative actionplanto
be valid,O Maj. Op. at 19083, however,the majority com-
pletely ignoresJohnso®suggestiorthat evena partial pref-
erenceshouldbe checkedby an explicit sunsetprovision, by
holding that KamehamehaCQabsolute preferenceneed not
containa sunsefprovisionat all, seeMaj. Op. at 19082(hold-
ing that Kamehamehanay userace as an exclusiveadmis-
sions factor Osolong as is necessaryto remedythe current
educational effects of past, private, and government-
sponsoredliscriminationandof socialandeconomicdepriva-
tionO);id. at 19079(OThegoal [of Kamehameha@smissions
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policy] is to bring Native Hawaiianstudentsnto educational
parity with other ethnic groupsin HawaiiO);seealso id. at
19082(noting thatin the lastO118/ears the Schools@dmis-
sionspolicy . . . hasremainedconstan®).The majority thus
not only rejectsJohnsonbut also the CourtOsidmonishment
thatOrace-conscioalmissiongolicies. . . howevercompel-
ling their goals, are potentially so dangerousthat they .
musthavereasonable&urationallimits.OGrutter, 539 U.S. at
342 (internalquotationmarksand emphasisomitted); accord
id. (OTheequirementhatall race-consciouadmissiongro-
gramshavea terminationpoint assure[skll citizensthat the
deviationfrom the norm of equaltreatmentof all racial and
ethnic groupsis a temporarymatter,a measuretakenin the
service of the goal of equality itself.O (internal quotation
marksomitted)).

Far from placing a durationallimit on KamehamehaQse
of raceas a dispositiveadmissiondactor, the majority actu-
ally sanctionghe useof racein perpetuity.For example since
few, if any, private partieswill be ableto correctOsignificant
imbalancesn educationalachievemer®in the entire Otarget
populatlomthroughthelr own individual action, the majori-
tyOsstandardeffectlver issuesprivate schoolsa licenseto
engagen perpetuatacialdiscrimination.Becausesucha lim-
itlessuseof racein determiningadmissionontravenegpre-
cedentthe majorityOsetoolingof Johnsorand Webeghird
factor is alsounsound.

B. Applyingthe MajorityOsStandardto Kamehameha

Evenif | wereto agreewith the majorityOsnodificationsto
the SupremeCourtOgitle VII standard] could not agreewith
its applicationof that standardn this case.

1. A ManifestimbalancePresentlyAffecting the Target
Population

Under the majorityOsmodified first factor, Otojustify a
remedialracial preferencea private schoolmustdemonstrate
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that specific, significant imbalancesin educationalachieve-
ment presentlyaffect the target populatio®in the relevant
community.Maj. Op. 19077.1 haveexplainedabovein Part
I.LA.1. why the majorityOdest is fundamentallyflawed and
conflicts with precedent. The majorityOsmodificationsN
eliminatingany focuson the schools@wn populationandany
relianceon historical practicesNrelievesKamehamehaf the
burdenof demonstratingts policy is limited in scopeand
duration.For the reasond explainin the next two sections,
KamehamehaQfirmative action programfails both inqui-
ries. Neverthelessynderthe majorityOsnodestthesis,Kame-
hamehaOsidmissions policy arguably survives the first
revisedfactor becausaet is clearthat Native Hawaiianssuffer
from significantimbalancesn educationalchievementela-
tive to mostother ethnic groupsin Hawaii.

2. UnnecessarilyTrammel the Rights of the Non-
PreferredRacial Group

Under the majorityOssecond prong, Owe ask whether,
within the relevantcommunity of Hawaii, the Kamehameha
Schools@dmissiongolicy unnecessarilyrammelsthe rights
of the non-preferrectlass,thatis, studentswith no Hawaiian
ancestryor createsan absolutebar to their advancemen®
Maj. Op. at 19080. The majority holds that Kamehameha does
not run afoul of this prong because:(1) O[t]he history of
Native Hawaiiansand of Kamehameh&choolshas certain
uniquefeaturesthat Congresshasacknowledge®;(2) Onoth-
ing in the record suggestshat educationalopportunitiesin
Hawaii aredeficientfor [non-NativeHawaiian]student®;(3)
non-Native Hawaiians have no Olegitimate firmly rooted
expectationof admissionto the School®;and (4) OKameha-
meha allows all studentsto apply for admissiorQ though
Ooncehe applicationsare received the Schoolsconsiderthe
ethnic backgroundof the studentsand admit qualified chil-
drenwith Native Hawaiianancestrybeforeadmittingchildren
with no suchancestryOMaj. Op. at 19080-82.None of these
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explanations is sufficient to justify KamehamehaOs admissions
policy evenunderthe revisedstandard.

For example,the majorityOdirst finding is irrelevant. The
merefact that OCongresadmittedthat the United Stateswas
responsiblein part,for the overthrowof the Hawaiianmonar-
chyOand that CongresshasrecognizedOthechallengefaced
by Native Hawaiiansin the educationabren@®andhasurged
Kamehamehato Oredoubleits efforts to educate Native
Hawaiian childrenOMaj. Op. at 19081 (quoting H.R. Rer.
No. 107-63(l),at 333 (2001)), saysabsolutelynothing about
whetherKamehameha®@slicy unnecessarilyrammelsrights
or createsan absolute bar. Moreover, the statementsthe
majority relies on also say nothing aboutwhetherCongress
haseverbeenawareof Kamehameha@®@s non-NativeHawai-
ianspolicy, let aloneendorsedt. Indeed,it is unreasonabléo
conclude,as the majority does,that by briefly endorsingthe
schools@arger educationalgoalsin a committeereport that
does not even accompanya piece of legislation, Congress
intendedto sanctionthe requirementf an otherwiseinfirm
affirmative action plan?

®Indeed,consideredn total, the paragraphthat the majority relies on
providesremarkablylittle supportfor its position:

The Committee has also eliminated [certain of] the Native

Hawaiianspecific programsformerly authorized. . . . The Com-

mitteeOsationale for repealingtheseprogramsis the fact that
similar assistances availableto all students,including Native

Hawaiians,under [other federal] programs. . . . Unlike other
indigenouspopulations,Native Hawaiianshave a trust, estab-
lished by the last Hawaiianprincesswhich existssolely to edu-
cateNative Hawaiianchildren.The Bishop Trustis currentlyone
of the largestcharitabletrustsin the world, valuedin excessof

$ 10 billion, andholdsapproximately8 percentof all landin the

Stateof Hawaii aswell asa 10 percentshareof GoldmanSachs.
The Committeeurgesthe Trustto redoubleits effortsto educate
Native Hawaiian children. The Committee also believes that
thesechildrenshouldbe giventhe sameopportunitiesaffordedto

all of our children under the programsauthorizedin this and
otheracts.

H.R. Rer. No. 107-63(1), at 333 (2001).



Dok v. KAMEHAMEHA ScHooLS 19125

The majorityOsecondindingNthat non-NativeHawaiians
haveothereducationabpportunitiesNalsofails to justify the
majorityOsholding that KamehamehaOadmissionspolicy
doesnot createan absolutebar or trammelthe rights of the
non-preferredace.In fact, asl havepreviouslydiscussedat
pp. 19116-20,supra | believe that consideringnon-Native
Hawaiians@lternativesn this way is unsoundunderprevail-
ing civil rights caselaw. But evenneglectingthat fact, such
relianceis particularly problematichere.Kamehameh&asan
illustrious network of alumni and a record of successthat
exceedghat of any other schoolin Hawaii. The tremendous
trust corpusof the Bishop Foundationenableskamehameha
to offer this excellent educationat a severely discounted
price; asthe majority notes the costof educatingeachstudent
approache$20,000annually, but tuition at Kamehamehas
lessthan10% of this figure, and moststudentgeceivefinan-
cial aid. SeeMaj. Op. at 19057-58 No otherschoolin Hawaii
offersthe samebenefitsat suchlow cost. Thus,the majorityOs
secondustificationflies in thefaceof logic andcannotustify
the majorityOsolding.

| find the majorityOsiextfindingNthat becausdor the last
O118/ears,the Schools@dmissiongolicy . . . hasremained
constanQnon-NativeHawaiianshave no Olegitimatefirmly
rootedexpectationof admissionto the SchoolsQMaj. Op. at
19082 (citation omitted)Nto be unavailing® In otherwords,

*Moreover,the majority ignoreswhat Johnsonactuallysaid. The plain-
tiff in that casewas eligible for promotionbut he had to competewith
sevenotherapplicantsvho could havebeenpromotedoverhim. 480 U.S.
at 638. Accordingly, he did not havea Ofirmly rootedexpectatio®in the
position he was denied.ld. (O[P]etitionethad no absoluteentitiementto
the road dispatcherposition. Sevenof the applicantswere classifiedas
qualifiedandeligible, andthe AgencyDirectorwasauthorizedo promote
any of the seven.Thus denial of the promotionunsettledno legitimate,
firmly rooted expectationon the part of petitionerQ (emphasisadded)).
Nowhere did Johnsonhold, as the majority concludes,however, that
knowledgeof a long-standingdiscriminatorypolicy justifies discrimina-
tory decisionsmadepursuantto that policy.
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according to the majority, becausenon-Native Hawaiians
havebeendiscriminatedagainston the basisof their racefor
along time, they haveno causeof actionundera 1981.This
view is contraryto history andlogic. Perhapsmore thanany
other enactmentsn our history, the FourteenthAmendment
andthe civil rightsactsunsettledhe expectation®f anentire
nationaccustomedo judging peopleby their race.Surelythe
schoolsin Runyonwould havefound no defenseby arguing
that their exclusionarypolicies were openand notoriousand
that African-AmericanstudentdhadOncexpectatiorof admis-
sionto the SchoolsOMaj. Op. at 19082.Advising non-Native
Hawaiians that they have no possibility of admissionto
Kamehamehanay settletheir expectationsbut it doesnotN
for that reasonNmakethe policy lawful.

Lastly, the majorityOdfinal justification for holding that
KamehamehaOadmissionspolicy does not unnecessarily
trammelrights or createan absolutebar is absolutelywrong.
The majority begins by noting that O[tlhe Kamehameha
Schoolsallow all studentsto apply for admission.But once
the applicationsare received,the Schoolsconsiderthe ethnic
backgroundof the studentsand admit qualified childrenwith
Native Hawaiian ancestrybefore admitting children with no
such ancestryO Maj. Op. at 19080; accord id. at 19082-83
(noting, Of qualified studentswith Native Hawaiianancestry
do not apply to the Schoolin sufficient numbersto fill the
spotsavailable,as happenedn onerecentyear,the SchoolsO
policy is to openadmissiongo any qualified candidate(foot-
note omitted) (emphasisadded)).The majority then notes,in
a bit of anunderstatementhat, O[b]ecausthe pool of quali-
fied potential studentswith Native Hawaiian blood greatly
outnumbersthe available slots at the Schools, non-Native
Hawaiiansgenerally are not admittedO1d. at 19080. High-
lighting the understateahatureof its conclusionthe majority
thenproceedgo drop a footnoteexplainingthatits euphemis-
tic phraseOgenerallare not admitteddmeanshat, from 1962
until 2002, Kamehamehadmitted exactly one studentwho
was not of Native Hawaiian descentld. at 19080n.10.
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Proceedingasif its statementhat Kamehamehaenerally
doesnotadmitnon-NativeHawaiiansprovesthatKamehame-
haOspolicy is not an absolute bar, the majority entirely
neglects¢o mentionthe circumstancesurroundinghe admis-
sion of thatlone non-NativeHawaiianstudent.Becausehose
circumstancesspeak volumes about KamehamehaQmlicy,
however,they deservean extendeddiscussion.

In 1962, Kamehamehareversedits previous policy of
allowing the children of faculty membergo attend.Thereaf-
ter, the schooldid not admit a single non-Native Hawaiian
studentuntil 2002,whenit admittedonenon-NativeHawaiian
studentto its Maui campusin responséo a firestormof pro-
testsfollowing that decision,Kamehameha®sisteesrepeat-
edly apologizedto the Native Hawaiian community, stated
thatthe Osituatio®hadObroughthe problemswith the admis-
sionsprocessnto sharpfocusOMembersof Trs. of Kameha-
meha Sch., Kamehameha(®olicy Will Remain HonoLuLu
ADVERTISER, July 27, 2002, and acknowledgedhat they had
Oscrewedp majorORick Daysog,Angry OhanaGrills Trust-
ees Honoruru Star-BuLLETiIN, July 16, 2002. OAsa result)
thetrusteepledgetb . . . carefully review[KamehamehaOs]
admissionprocesYMembersof Bd. of Trs. of Kamehameha
Sch., supra presumablyto preventsuch a Osituatio® from
happeningagain.

Far from an empty promise,Kamehamehgromptly made
severalsignificantchangego its admissionpractices First, it
created the HoOouluHawaiian Data Center to develop a
Native Hawaiianregistryandcertify the Hawaiianancestryof
the schools@pplicants;to be consideredunderthe schoolOs
preferencepolicy, an applicantOancestrymust now be veri-
fied by the datacenter’ Second,Kamehamehaemporarily

9 note that in 2003, Kamehamehadmitteda studentto its seventh
grade class whose application identified his maternal grandfatheras
Native Hawaiian.Oneweekbeforeschoolwassetto begin,Kamehameha
learnedthat the studentOmotherwasadoptedandprobablylackedbiolog-
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waivedapplicationfeesfor its Maui andBig Islandcampuses

in orderto inducemore Native Hawaiiansto apply for admis-
sion. Third, Kamehamehdurther increasedthe number of
Native Hawaiiansapplyingto its Big Islandcampusdby allow-

ing certain students, who had previously only been eligible for
admissionto its main campusin OOahuto apply for admis-
sion at the Big Island campus: Fourth, Kamehamehaalso
ceasedits preliminary screeningfor OOahuand Big Island
applicants.

And fifth, Kamehamehaeasedusing a minimum scoring
thresholdto evaluateapplicants.Since 1989, Kamehameha
had required applicantsto achievea minimum composite
scoreon an admissiondestin orderto be deemedOqualified
applicants Vicki Viotti, KamehamehaStandardsDebated
Honovruru ApverTiser, Nov. 17,2003,at 1B. Thoughthattest
washardly animpedimentto the schoolOpreferencepolicyN
as 2002 markedthe first time in four decadeghatthe school
had spaceto admit a non-NativeHawaiianstudentNit did at
leastprovideanobjectiveway to measurghe numberof qual-
ified Native Hawaiian applicants.By eliminating that test,
however,Kamehamehaid awaywith thatobjectivemeasure,
while leaving in place OKamehameh&choolsGidmissions
policy . . . to give preferenceo applicantsof Hawaiianances-

ical Hawaiianancestry Kamehameh@mmediatelyrescindedhe studentOs
acceptancelltimately, Kamehamehaettledthe caseandagreedo allow
the studentto completehis educationat KamehamehaSeeDavid Waite,
Boy SueskamehamehaHonoLuLu AbverTiser Aug. 19, 2003, at 1B;
David Waite & Vicki Viotti, Kamehameh&ettleskauaOBoyOs awsuit
HonoruLu AbverTiser Nov. 29, 2003, at 1A; seealso Vicki Viotti &
Mike Gordon, KamehamehaSettlementOKOd HonoLuLu ADVERTISER,
Dec.5, 2003,at 1B (statingthatthedistrict courtindicatedit believedthat,
legally, the boy was Native Hawaiian).

1Kkamehameha®@agshipcampuson OOahueceivesapproximatelyten
applicationdor everyavailableopening,soreducingits applicantpool did
not presenthe dangerthat the schoolwould not receiveenoughqualified
Native Hawaiianapplicants.
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try to the extent permitted by law.O KamehamehaSchools
Admissions Office, Main Page, http://www.ksbe.edu/
admissions/mainpage.htr{liast visited Sep. 7, 2006). Thus,
becausehat policy providesno objective guidancewhatso-
ever,Kamehameha@egcisionleavesit freeto restrictadmis-
sion solely to Native Hawaiian children, and as the trustees
promised, Kamehamehaneed never admit a non-Native
Hawaiian applicantagain. This descriptionis not meantto
criticize Kamehameha®sble missionto help Native Hawai-
iansreceivea quality educationput only to demonstrate¢hat
its current policyNcontrary to the majorityOs creative
characterizationNdoeposean absolutebarto the admittance
of any non-NativeHawaiianstudentsAnd, suchbar violates
section1981.

3. Do No More Than Is Necessaryto Correct a
ManifestImbalance

Similarly, | mustdissentirom the majorityOsnalysisunder
its third prong.Underthat prong,asmodified by the majority,
Kamehameha@3admissionpolicy mustdo no more thanis
necessaryo correctthe manifestimbalancesufferedby stu-
dentsof Native Hawaiian ancestryOMaj. Op. at 19082.To
hold that Kamehameha@simissiongolicy survivesthis fac-
tor, the majority assertsthat KamehamehaQmlicy is both
flexible and limited. Id. at 19082-83.As for the former, the
majority finds that KamehamehaGsimissionspolicy Odoes
not do more than is necessa® becausethat C)policyis not
fixed but changesas the capacityof the Schools@rograms
increasesand asthe well-being of the Native Hawaiiancom-
munity risesOMaj. Op. at 19082. The majority fails to pro-
vide any supportfor thatconclusion,andthatlack of support
is far from surprising given that, as demonstratedabove,
Kamehamehdasonly madeits race basedadmissionspro-
grammorerigid, seesupraat pp. 19127-28.

The majority also finds that Kamehameha@xﬂmissions
policy is Olimitedin duratiorOby the fact that Oif qualified
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studentswith Native Hawaiian ancestrydo not apply to the

Schoolin sufficientnumbergo fill the spotsavailableashap-
penedin one recentyear, the Schools(olicy is to open
admissionsto any qualified candidat® and the admissions
policy will endwhen Othecurrenteducationakffectsof past,
private and government-sponsoredliscrimination and of

social and economicdeprivatior© end. Maj. Op. at 19082
(footnote omitted). Because,as the majority candidly con-

cedes,Othereare many more qualified studentsof Hawaiian
ancestrythanthereare availableplacesat the SchoolsQid. at

19058, and Kamehemehaaltered its admissionscriteria in

responseéo what Ohappeneith onerecentyearQid. at 19082,
it is unclearwhetherKamehamehawill ever admit another
non-NativeHawaiianstudentet aloneendits racially exclu-
siveadmissiongolicy. I cannotunderstanchow Kamehame-
haOspolicy can reasonablybe describedas Olimited in

duration.®

As Kamehameha@svn trusteesput it, O[Ourpolicy] must
remain [in place] until Hawaiiansare leading in scholastic
achievementuntil they are underrepresenteh prisonsand
homelessshelters,until their well-beingis restoredd Trs. of
Kamehameh&ch., Kamehameh&chools®olicy Advocates
Social Justice HonoruLu AbpverTiser, Aug. 24, 2003. And,
accordingo its website OKamehamelschools@issionis to
fulfill PauahiOdesireto createeducationalopportunitiesin

2Moreover,Kamehameha(svn admissiongpolicy may help perpetu-
ate that policy indefinitely. BecauseKamehamehaasesits admissions
decisionsheavily on an applicantOprior academigperformancet selects
the highest-performing\ative Hawaiian studentsfrom the public school
population,and that necessarilydepresseshat populationOaverageper-
formancein public schools.See Vicki Viotti, Kamehameh&Standards
Debated HonoLutu AbverTiser Nov. 17, 2003, at 1B. By continually
passingover the lower performers,the Native Hawaiian populationwill
likely continueto underperformin public schoolsrelativeto its peers.If
Opreferencpnay] be given. . . for solong asis necessaryo remedythe
currenteducationakffectsOMaj Op. at 19082,Kamehameha@slicy has
no reasonablendin sight.
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perpetuityto improvethe capabilityandwell-being of people
of HawaiianancestryOSeeKamehameh&choolsAdmissions
Office, Main Page, http://www.ksbe.edu/admissions/
mainpage.htm(lastvisited Sep.7, 2006).Becausesucha per-
petualuseof racein admission$asno limit, | cannotjoin the
majority in holding that KamehamehaCsdmissionspolicy
doesno more than is necessaryand thereforesurvivesthe
modified third factor.

* *x % % *

The SupremeCourt haslong warnedthat O[c]lassifications
of [personsjsolely onthe basisof race. . . threaterno stigma-
tize individuals by reasonof their membershipin a racial
group and to incite racial hostility.OShawv. Reng 509 U.S.
630, 643 (1993) (citationsomitted). And as we have stated,
Orace- -conscioyzrogramsmust be designedio minimizeNif
not avoidNburdens upon nonculpablethird partiesO Coral
Constr. Co. v. King County 941 F.2d 910, 917 (9th Cir.
1991). Nothing in the majorityOsopinion reassuresne that
Kamehamehdas madethat effort, and I must dissentfrom
the majorityOsnalysis.

[I. CONGRESSIONALEXEMPTION OF
KAMEHAMEHA FROM = 1981

As an additionaljustification for its decision,the majority
assertsthat KamehamehaQmlicy does not violate @ 1981
becauseCongresamplicitly exemptedracial preferencedor
Native Hawaiians from = 19810scoverage.The majority,
joined to some extent by Judge FletcherOsoncurrence,
accomplisheshis with threepremisesfFirst, the majority rea-
sonsthat becausea 1981 was enactedin 1870, prior to the
acquisitionof Hawaii, OCongressould not havehadany con-
sciousintention asto how [ 1981] would apply in Hawaii.O
Maj. Op. at 19085. Second,0Congresseenacteda 1981 in
1991.Qd. at 19088.Third, OCongressaspassedlegislation]
specifically affecting Native Hawaiiansboth beforeand after
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19910and to readtheseacts Oconsistentlyvith the revised
version of ©19810we mustread an exemptionfor Native
Hawaiiansinto @ 1981.1d. at 19086-87.Indeed,accordingto
the majority, this is Othemost plausiblereadingof @ 19810
Id. at 19089.

Each of the majorityOspremisesis either demonstrably
wrong or utterly irrelevant. First, the majorityOsclaim that
OCongressould not have had any consciousintention as to
how [ 1981] would apply in HawaiiOis just plain wrong.
Maj. Op. at 19085.As the majority observesywhenCongress
first enactede 1981 as part of the Civil Rights Act of 1870,
the Hawaiian Islandswere still a sovereignkingdom whose
peopleremainedoutsidethe jurisdiction of the United States.
The United Statesdid not annexHawaii until the 1890s.See
Maj. Op. at 19056, 19085. It is clear, then, that Congress
could not haveinitially intendedeitherto coveror to exempt
Native Hawaiians from = 19810sprovisions. But nothing
more canbe gleanedfrom this fact. The majority readsa dif-
ferentpointinto this history: Thatwe do not know how Con-
gressintendeda 1981to apply in Hawaii. This is nonsensical
andflies in the face of, amongotherthings,=a 1981 itself, the
Hawaiian StatehoodAct, the equalfooting doctrine,and the
SupremacyClause.

Hawaii and its citizens have beensubjectto @ 1981 since
Hawaii becamea territory becausex 1981 appliesto O[a]ll
personswith the jurisdiction of the United StatesQincluding
OevenstateandTerritory 042 U.S.C.a 1981(a)(2000).Con-
gressreaffirmedthis whenHawaii becamea statein 1959and
joined the Union with all of the privilegesanddutiesof all of
the other states,that is, on an OequafootingQasiif it had
joined the Union at its founding. SeeAlaskav. United States
545U.S.75,  ,125S.Ct. 2137,2143(2005);United States
v. Texas339 U.S. 707, 716-20 (1950). As a new state, Hawaii
and its citizens becamesubjectto all laws of the United
Statesjncluding @ 1981.SeeU.S. Consr. art. VI, cl. 2 (OThe
Constitution,and the Laws of the United Stateswhich shall
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be madein Pursuancehereof. . . shall be the supremeLaw
of the Land; and the Judgesin every State shall be bound
thereby. . . .0).This wasmadeexpressn the HawaiianState-
hoodAct, which providedthat Othdaws of the United States
shall havethe sameforce and effect within [Hawaii] aselse-
wherewithin the United StatesOPub. L. No. 86-3,115, 73
Stat.11 (1959). Seealso Calkin v. Cocke 55 U.S. 227, 235-
36 (1852);Bennerv. Porter, 50U.S.235,243(1850).In other
words, = 1981 haslong appliedin Hawaii and on exactlythe
sametermsasit applieselsewherewithin the United States.

Secondbuilding from its first faulty premise the majority
insiststhat @ 1981 was Oreenactéin 1991. SeeMa;. Op. at
19085(0OThel991amendmentsre. . . the only[ ] time since
Hawaii becamea statethat Congresshas reenacteck 19810
(emphasisadded);id. at 19085 (OCongress . . reenacted
21981in 19910);id. at 19086-87(0O.. . the pre-1991statu-
tory landscape . . informs us aboutwhat Congresshad in
mind whenit reenactead: 19810) id. at 19088(O.. . Congress
reenactedt 1981in 19910);seealso Conc.Op. at 19096(Oln
1991, Congressrevised and reenactede 1981 . . .0);id. at
19098 (OWhenCongressreenacteds 1981 . O) It wasnOt.
Rather,a 1981 was amendedn 1991 by addlng two provi-
sions;not oneword of © 19810sriginal text wastouchedby
thoseamendmentdndeed everyword thatCongressvrotein
1870 and that was codified in 1874Nand wastherein 1898
whenHawaii wasannexedandin 1959whenHawaii became
a stateNis still there.

In 1991,Congresamended 1981in two respectslt codi-
fied the CourtO%oldingin Runyonthat= 1981 appliesto dis-
criminationby privateactors,see42 U.S.C.a 1981(c),andit
statutorily overruled the CourtOsholding in Patterson v.
McLeanCredit Union, 491 U.S.164(1989),that= 1981 does
not extendto post-contract-formatiorconduct, such as the
imposition of discriminatory working conditions, see 42
U.S.C.a 1981(b)** Seealso Jonesv. R.R.Donnelley& Sons

3Section1981,as amendednow readsin its entirety:
(a) Statemenbf equalrights
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Co. 541 U.S. 369, 373 (2004) (OIn 1991, . . . Congress
respondedo Pattersonby addinga new subsectiorio & 1981

that definesthe term Omakend enforcecontracts@ include

the Otermination of contracts and the enjoyment of all benefits,
privileges, terms, and conditionsof the contractualrelation-
ship.@);H.R. Repr. No. 102-40,102d Cong.,1st Sess. pt. Il

at 37 (1991)(O[Subsectio(b)] overrulesPattersonby adding

a new subsectionto Section1981. . . . [Subsection(c)] is
intendedto codify Runyonv. McCrary.O).The majority does

not arguethat either of thoseamendmentgxemptedNative
Hawaiians,and the 1991 Amendmentsdid not alter subsec-

tion (a) (exceptto addthe O(aandthe heading) which con-
tinuesto statethat the protectionsof & 1981 apply to O[a]ll
personswithin the jurisdiction of the United StatesOThereis
absolutelyno indicationin the 1991 amendmentsr their leg-
islative history that Congress intended to exempt racial prefer-
encesfor Native Hawaiiansfrom @ 19810%road coveragée’

All personswithin thejurisdiction of the United Statesshall have
the sameright in every Stateand Territory to makeand enforce
contracts,to sue,be parties,give evidence,and to the full and
equalbenefitof all laws and proceedingdor the securityof per-
sonsand propertyasis enjoyedby white citizens,and shall be
subjectto like punishmentpains, penalties taxes,licenses,and
exactionsof everykind, andto no other.

(b) OMakeand enforcecontract®defined

For purposesof this section,the term Omakeand enforce con-
tractsAGncludesthe making, performancemodification, and ter-
mination of contracts, and the enjoyment of all benefits,
privileges,terms,and conditionsof the contractualrelationship.

(c) Protectionagainstimpairment

The rights protectedby this sectionare protectedagainstimpair-
ment by nongovernmentatliscriminationand impairmentunder
color of Statelaw.

. JudgeFletcherargueshatthe 1991 amendmentsverecritical because
OliJtwasnot until the 1991amendment$o = 1981that Congresspecified
thatit intend[ed]courtsto apply the statuteto substantivediscrimination
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Third, the majority pointsto a variety of otherstatuteghat
Congresspassedbefore and after 1991 which favor Native
Hawaiians.SeeMaj. Op. at 19086-88;seealso Conc.Op. at
19096-98.1t is beyond dispute that Congresshas enacted
numerousstatutesproviding separatebenefit programsfor
Native Hawaiians,but nothing in those acts says anything
abouto 1981, much lessexemptsNative Hawaiiansfrom its
coverage Seg e.g, HawailanHomesCommissionAct © 1 et
seq, 42 Stat.108(1920)(settingasideapproximately200,000
acres and establishinga program of loans and long-term
leasesfor the benefit of Native Hawaiians); Departmentof
DefenseAppropriationsAct, Pub.L. No. 103-335,108 Stat.
2599, 2652 (1994) (Olnenteringinto contractswith private
entitiesto carry out environmentalrestorationand remedia-
tion of KahoOolawesland. . . the Secretaryof the Navy shalll
. . . give especialpreferenceo businesseswnedby Native
Hawaiians. . . .O);Native HawaiianEducationAct, 20 U.S.C.
a 7512(13)et seq.(2002) (establishingorogramsto facilitate
the educationof Native Hawaiiansand assertinga Opolitical
relationshipbetweenthe United Statesandthe Native Hawai-
ian peopl&);Native AmericanGravesProtectionandRepatri-
ation Act, 25 U.S.C. =3001 et seq (2002) (extending
protectionto American Indian and Native Hawaiian burial
sites); Native Hawaiian Health Care ImprovementAct of
1992,42 U.S.C.a11701(17)et seq (1992) (creatinga num-

by privateactorsOConc.Op. at 19098.1t is true that Congressnadeclear
in whatis now 42 U.S.C.a 1981(c)that = 1981(a)appliesto private enti-
ties. But in enactingthat provision, Congressnerely codified the CourtOs
holding in Runyonthat @ 1981 reachedprivate conductunder the Thir-
teenthAmendment.SeeRunyon 427 U.S. at 168 n.8; seealso Jonesv.
Alfred H. Mayer Co., 392 U.S. 409, 423-24,437,440 (1968) (so holding
with respecto 42 U.S.C.a 1982).We neverquestionedpostRunyonand
pre-1991 that o 1981 reachedprivate conduct.Seg e.g, Evansv. McKay,
869 F.2d 1341, 1344 (9th Cir. 1989) (OSectionl981 prohibits private
racial discriminationagainstwhite personsaswell asagainstnonwhitesO
(emphasisadded));Bonilla v. Oakland ScavengerCo., 697 F.2d 1297,
1299n.4 (9th Cir. 1982)(O[l]tis clearthat Section1981extendso private
conductaswell asstateaction. . . .0).
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ber of programsaimed at improving health care for Native
Hawaiiansand stating, O[t]heauthority of the Congressunder
the United StatesConstitutionto legislatein mattersaffecting
the aboriginal or indigenouspeoplesof the United States
includes the authority to legislate in matters affecting the
native peoplesof AlaskaandHawaiiO);HawaiianHomelands
HomeownershipAct of 2000, Pub.L. No. 106-569,aa511-
514,114 Stat.2944,2966-67,2990(2000)(providinggovern-
mental loan guarante€o Native Hawaiian families who oth-
erwise could not acquire housing financingd); National
Historic PreservatiorAct, 16 U.S.C.2470-1(2)(1992) (stat-
ing thatits purposewasto Oproviddeadershipn the preser-
vation of the prehistoricand historic resourcesf the United
Statesand of the internationalcommunity of nationsand in
the administrationof the national preservationprogram in
partnershipwith States ndian tribes, Native Hawaiians,and
local government®); National Museum of the American
IndianAct, 20 U.S.C.2 809-8(1989)(providingfor thereturn
of Native Hawaiian humanremainsand funerary objectsas
well asthe creationof a museumexclusivelyfor the preserva-
tion and study of the history and artifactsof Native Ameri-
cans);Drug AbusePrevention,Treatmentand Rehabilitation
Act, 21 U.S.C.a 1177(d)(1983)(involving grantapplications
aimedat combatingdrugabuseandproviding: OTheSecretary
shall encourageahe submissionof and give specialconsider-
ationto applicationsunderthis sectionto programsand proj-
ects aimed at underservedpopulationssuch as racial and
ethnicminorities,Native Americang(including Native Hawai-
ians and Native American Pacific Islanders), youth, the
elderly, women, handicappedindividuals, and families of
drug abuser€);Native American LanguagesAct, 25 U.S.C.
axn 2901-06(1990) (including Native Hawaiianlanguagesn
the ambit of Native Americanlanguagesaccordedstatutory
protection); Workforce InvestmentAct of 1998, 29 U.S.C.
2 2911(a)(1998) (OThepurposeof this sectionis to support
employmentandtraining activitiesfor Indian, AlaskaNative,
and Native Hawaiian individual€)); American Indian Reli-
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gious FreedomAct, 42 U.S.C. = 1996 (1978) (O[l]t shall be
the policy of the United Statesto protectand preservefor

AmericanIndianstheir inherentright of freedomto believe,
expressandexercisethetraditionalreligionsof the American
Indian, Eskimo, Aleut, and Native Hawaiians,including but
not limited to accessto sites, use and possessiorof sacred
objects,andthe freedomto worshipthroughceremonialsand
traditional ritesO); Native American ProgramsAct of 1974,
42 U.S.C. oo2991-92, 2991a (1975) (including Native
Hawaiiansin a variety of Native Americanfinancial and cul-

tural benefitprograms:O Thepurposeof this subchapteis to

promotethe goal of economicand social self-sufficiencyfor

Americanindians,Native Hawaiians,other Native American
Pacific Islanders(including American SamoanNatives),and
Alaska NativesQ);Comprehensivélcohol Abuseand Alco-

holism Prevention, Treatment,and Rehabilitation Act, 42

U.S.C.a4577(c)(4)(1983) (giving preferenceo grantappli-

cationsaimedat combatingdrug abuse:OTheSecretaryshall

encouragehe submissiorof andgive specialconsideratiorio

applicationsunder this section for programsand projects
aimed at underservedopulationssuch as racial and ethnic
minorities, Native Americans (including Native Hawaiians
and Native American Pacific Islanders),youth, the elderly,

women,handicappedndividuals, public inebriates and fami-

lies of alcoholicsO); 20 U.S.C. 14441 (1986) (providing

funding for Native Hawaiianand Alaska Native artsand cul-

tural development)Older AmericansAct of 1965,42 U.S.C.
a 3001 et seq, 45 C.F.R. ©1328.1 (1988) (establishinga
Oprogram . . to meetthe uniqueneedsand circumstancesf

Older Hawaiian Native)).

The scopeof thoseenactments$urther underscoresghe fact
thatthey could not havecreateda Native Hawaiianexemption
from ©1981. Take, for example, the Hawkins-Stafford
Amendmentswhich both the majority and the concurrence
point to as evidencethat Congressapprovedand exempted
KamehamehaQsdmissionspolicy. Maj. Op. at 19087-88;
Conc.Op. at 19098.ThoseAmendmentdirect the Secretary
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of HealthandHumanServicesto Omakegrantsto the Kame-
hamehaSchools/Bernicd?auahiBishop Estatefor a demon-
stration program to provide Higher Education fellowship
assistancéo Native Hawaiianstudent<OPub.L. No. 100-297,
tit. IV, ©4005(a),102 Stat. 360 (1988). A directive to give
Kamehameha grantfor a demonstratiorprogramdoesnot
create an exemptionfrom generally applicablecivil rights
laws!® Furthermore nothing in Stafford-Hawkinswould be
inconsistentwith enforcemenbf @ 1981in this case.In fact,
it could not be since Congressrepealedthe demonstration
grantprogrambeforethe sunsefprovisiontook effect, Pub.L.
No. 103-382 tit. Ill, © 363,108 Stat.3975(1994),anda cur-
rent version of the act only mentions Kamehamehan the
findings of fact. 20 U.S.C.= 7512(16)(2002).

JudgeFletchergoesa stepfartherthanthe majority, argu-
ing that the Hawkins-StaffordAmendmentsand the Public
Health Service Act Ospecifically directed Kamehameha
Schoolsto do preciselywhat plaintiffs in this casesayis for-
bidden by ©19810 Conc. Op. at 19098.1 cannotsee how
OOmak[inggrantsto [Kamehamehalor a demonstratiorpro-

®WhetherCongressappropriatednoneyto Kamehamehasno bear-
ing on whetherit thoughtthat Kamehamehavasin compliancewith a
wholly unrelatedstatute.lIt is easyto generateexampleswhich clearly
illustrate this: Before 2003, professorsat the University of Michigan
receivednumerousfederal grantsfrom the National Institutesof Health
andthe National ScienceFoundation put this did not indicatethat either
Congres®r the PresidenbelievedMichiganOadmissiongolicy wascon-
stitutional;indeed,the Departmenbf Justicefiled amicusbriefsin Gratz
and Grutter arguingjust the opposite.Similarly, no onewould arguethat
Congressby grantingfederalaid or favorabletax treatmento certaincor-
porations(suchas Texaco),intendedto grantthosecorporationsexemp-
tions from federalantidiscriminationlaws, cf. Smithv. Texaco,Inc., 281
F.3d477 (5th Cir. 2002).Nor would anyonearguethat Congressby allo-
cating funds to stateor local police departmentssomehowevincesan
intentto exemptsuchdepartment$rom the purview of 42 U.S.C.a 1983.
Theseexamplesclearly demonstrateboth the absurdity and the danger
inherentin usingsuchunrelatedstatuteso draw broadconclusionsabout
CongressQsner mind.
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gram to provide Higher Educationfellowship assistanceo

Native Hawaiian studentsO or OOprovid[ing] funds to

[Kamehamehallor the purposeof providingscholarshipassis-
tance@ eligible Native Hawaiianstudent®constitutesa spe-
cific instruction from Congressto Kamehamehdo apply a

racially exclusiveadmissiongolicy. SeeConc.Op. at 19098
(quotingPub.L. No. 100-297 tit. IV, ©4005(a),102 Stat.at

360 (formerly codified at 20 U.S.C. ©4905(a)) (repealed
1994)andciting Act of Nov. 29, 1990,Pub.L. No. 101-644,
8401, 104 Stat. 4662, 4668 (codified as amendedat 42

U.S.C. 8254s))® Judge FletcherOsonclusionis especially
baffling because€Congressieverevenmentionedkamehame-
haOadmissiongolicy in eitherpieceof legislation,including

thelegislativehistory;in fact, thereis nothingin the congres-
sional materialsto even suggestthat Congressknew that

Kamehameha@simissionsgpolicy was racially exclusive,let

alonethat Congresendorsedt."

Additionally, the majority points to a House committee
report that Ofavorablx mentioned the Bishop Trust and
exhortedthe Schoolsto Oredoublgheir] effortsto providefor
Native Hawaiians.@Maj. Op. at 19088 (quoting H.R. Rer.

No. 107-63(l), at 333). A committeereport, however,says B
nothing about how Congress as a whole views KamehamehaOs
admissionpolicy. This particular reportis of no legislative
valuewhatsoevebecausét doesnot evenaccompanyanact;

in other words, the committeeOsesolution does not even
aspireto be legislative history. Furthermore,a committeeOs

'°|t is alsoworth noting, onceagain,thatthe Hawkins-StaffordAmend-
mentshavebeenrepealed.

7JudgeFletcheralsoargueshat, O[ijnorderto hold for plaintiff in this
case,we would have to conclude that, Congressintended [the 1991
amendmentgo = 1981] to invalidate, sub silentig, the recently enacted
legislation that provided loans and scholarshipsexclusively to Native
Hawaiians at KamehamehaSchoolsO Conc. Op. at 19098. Because
1 1981,assetout above hasabsolutelynothingto do with legislationpro-
viding loansandscholarshipgo Native Hawaiians thatassertioris simply
wrong.
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mere exhortation that Kamehamehashould Oredoubldjits]
efforts to providefor Native HawaiiansQid., doesnot, asthe
majorityOsreasoningwould have it, equal legislation, duly
enacted,that OKamehamehanay continue to provide for
Native Hawaiians,in violation of existingcivil rights laws, if
necessarpIn fact, thereis absolutelyno evidencethat either
houseof Congress,or even any subsetof its membership,
knewaboutNlet aloneapprovedfNKamehamehaCabsolute
ban on non-Native Hawaiian students.Thus, the Hawkins-
Stafford Amendmentsandthe Housecommitteereportdo not
operateas somekind of estoppelagainstapplying generally
applicablecivil rightslawsto Native Hawaiiansgenerallyor
to Kamehamehan particular.

Finally, from this thin record,the majority concludesthat
Othe most plausilfleway to harmonize these acts withGine-
enactment©f @ 1981 is to infer that OCongresitendedthat
a preferencefor Native Hawaiians,in Hawaii, by a Native
Hawaiian organizationJocatedon the HawaiianmonarchyOs
ancestralands,be upheldOMaj. Op. at 19089.Mere recita-
tion of the conclusionshouldremind us of JusticeJacksonOs
Orestrictedailroad ticket, good for this day and train only.O
Smithv. Allright, 321 U.S. 649, 669 (1944) (Jackson,)., dis-
senting).In any event,thereis no needto harmonizethese
statutesbecausehereis no inconsistencyA straightforward
readingof @ 1981 doesnot renderany otherlegislationnon-
sensical,void, or superfluous.The fact that Congresshas
passedsomemeasurepromotingNative Hawaiianeducation
says nothing about whether Congressintendedto exempt
Native Hawaiianschoolsfrom =@ 1981;thereis no legislative
conflict to reconcile'® SeeMorton v. Mancari, 417 U.S. 535,

¥The majorityOselianceon Runyonin this instanceis misplaced.See
Maj. Op. at 19085@InRunyon for instance, the Court relied on CongressO
enactmenbf the Civil RightsAct of 1964andothercivil rightslegislation
in concludingthat Congresamust haveintended= 1981 to reachprivate
acts of discriminationO). Runyon discussedthe passageof the Equal
EmploymentOpportunityAct of 1972becausewhile consideringhatact,
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551 (1974) (OThecourtsarenot at liberty to pick andchoose
amongcongressionaénactmentsand when two statutesare

capableof co-existenceit is the duty of the courts,absenta

clearly expressedtongressionaintention to the contrary, to

regardeachas effectiveQ).

Unfortunately the majorityOseasoningeachedar beyond
Kamehamehaand in finding that Native Hawaiiansprefer-
encesare exemptfrom = 1981, the majority holds that by
amendingthat statutein 1991, Congressharrowedthe scope
of one of our oldestand most enduringcivil rights statutes.
SeeMaj. Op. at 19085-87 (using the enactmentsoutlined
aboveto Ointerpret] the scopeof @ 19810). Moreover, the
majorityOdocus on what Congressmay have beenthinking
ignoreswhat Congressactually did: It passedr 1981,a non-
discriminationlaw of generalapplicability. Section1981,0n
its face, clearly doesnot createany exemptionsfor Native
Hawaiians;thus, whetheror not Congressmeantto create
suchan exemptionNandagain,thereis absolutelyno indica-
tion thatit intendedto do soNit certainlydid not createsuch
an exception.Cf. Williamsv. Babbitt 115F.3d 657,660 (9th
Cir. 1997)(OCongressaywell havethoughtthat, by passing
the[Reindeernndustry] Act, it waseffectively precludingany-
one other than nativesfrom enteringthe reindeerbusiness.
Nevertheless,nothing in the Act actually prohibits non-
nativesfrom enteringthe Reindeerbusiness . . .0).

To my mind, the disparatestatutedavoring Native Hawai-
ians that the majority relies on demonstratea different point

Congressspecifically consideredrepealinga 1981 to the extent that it

appliedto racialdiscriminationby privateemployersSee427U.S.at 173-
75. The RunyonCourt was consideringwhethera 1981 appliedto private
actsof racial discrimination,andthat debateprovidedclear evidencethat
Congresdelievedthata 1981 appliedto contractsbetweerprivateparties.
Runyonprovidesno supportfor inferring an exceptionfor Native Hawai-
iansin @ 1981 merely becauseCongresshas Oprovide[djspecifically for

their welfarein a numberof different contextsOMaj. Op. at 19086.
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altogetherThatwhenCongressvishesto give Native Hawai-
ians specialtreatment,t knows how to do soNand it is not
shy aboutit. Cf. Malabedv. N. SlopeBorough 335F.3d 864,
872 (9th Cir. 2003)@The existence of express preference pro-
grams createdby Congresssupportsour conclusion. . . .
[T]hey showthatwhenCongressvantsto authorizeor require
Native [American] hiring preferencesijt knows how to do
so.0)Dawavendewa. SaltRiverProjectAgric. Improvement
& Power Dist., 154 F.3d 1117,1123 (9th Cir. 1998) (OThe
factthatCongressiow requiresa narrowly definedsetof con-
tractsto honorlocal tribal preferencepoliciesnot only fails to
supportthe argumenthatit intendedto accomplishthatsame
objectivein 1964whenpassingTitle VII, butit suggestguite
the opposite proposition. It shows us that when Congress
wishesto allow tribal preferencesijt adoptsan appropriate
amendmento the applicablestatuteQ);Williams, 115 F.3d at
661 (O[T]hetotal and perpetuakxclusionof a majority of the
population. . . from a particularenterprisds the kind of sig-
nificant featurewe would normally expectCongresgo spell
outif thatwereits intent®).Nothingin the statutorylanguage
or legislative history of @ 1981 even hints that Congress
wantedto exemptNative Hawaiianpreferencegrom its pro-
visions. Finding an exemptionhereis beyondany accepted
methodof statutoryinterpretatiort?

*The majorityOsiew statutory metaphysicgaisesfar more questions
thanit answers:How many provisionsfavoring Native Hawaiiansmust
Congresgassheforewe will imply an exemptionto & 1981?Would one
act favoring Native Hawaiians somehow establish a lower level of scrutiny
for Native Hawaiianpreferencesanda subsequerdct completelyexempt
suchpreferencesNomwasthe exemptiongrantedin onefell swoop?How
might Congresgyo aboutremovingthis exemption;how many actshave
to be repealedn orderto repealthis exemptionAf Congresshadwanted
Native Hawaiiansto be covered by =1981, must it have expressly
includedthem?Who elseis exemptedrom & 1981 underthe majorityOs
logic?

Thereis no endto this game.
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If Congresswishes to exempt preferencesfor Native
Hawaiiansfrom & 1981,it maydo so. Until then,howeverwe
ought to apply the law as written. And as written, @ 1981
clearlyencompassesamehameha@acially exclusiveadmis-
sionspolicy.

. NATIVE HAWAIIANS, MANCAR| AND THE
SPECIAL RELATIONSHIP DOCTRINE

JudgeFletcherraisesan interestingvariation on the last
argument.Like the majority, the concurrenceconcludesthat
racial preference®n behalfof Native Hawaiiansare exempt
from ©1981. However, JudgeFletcherarrives at this result
via a slightly different route: First, he reasonsthat Native
Hawaiianstatusis both a political and a racial classification.
Conc.Op. at 19090He thensuggestghat, underthe Ospecial
relationshi®doctrine, Congresshasgiven Native Hawaiians
specialbenefitsbasedon their political status.ld. at 19090-
92. From that, Judge Fletcherthen postulatesthat because
Congresshas given Native Hawaiians special benefits, it
could not haveintendedto prohibit private partiesfrom doing
theexactsamething. Id. at 19094.Thus,accordingto the con-
currence, 4981, which prohibitsacial preferences in private
contracts,must be readto exemptpreferenceson behalf of
Native Hawaiians.ld. at 19102.

To establishhis beginningpremises JudgeFletchermust
rely on Morton v. Mancari, 417 U.S. 535 (1974),which cre-
ated the Ospecialrelationshif® doctrine. In Mancari, the
Supreme Court held that the Bureau of Indian AffairsOs
(OBIAOiIring preferencdor Native Americansdid not con-
stitute racial discrimination.417 U.S. at 553-54.Instead the
Court wrote that the preferencewas Qnotdirectedtowardsa
Oracial@roup consistingof Olndiansstead,it appliesonly
to membersof Ofederallyecognized®ibesOld. at 553 n.24.
The Court concludedthat this preferencevasthereforenot a
racial preferencat all, but insteada political preferenceand
appliedrational basisscrutiny.ld. JudgeFletcherwould con-
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cludethat,underMancari, Congressasthe powerto exempt
private partiesQacial preferencesn favor of Native Hawai-
iansfrom the purview of @ 1981.Conc.Op. at 19095.

Before discussingthe merits of the concurrenceQgason-
ing, | note that Kamehamehalid not makethis argumenton
appeal,and it was not briefed by either party. Kamehameha
did argue,asthe majority concludesthat preferences favor
of Native Hawaiiansareexemptfrom @ 1981;however,it did
not baseits argumenbn the specialtrustdoctrineespousedh
Mancari. In fact, Kamehameha®sef doesnot evencite Man-
cari.’’ Becauseargumentsnot madein a partyOsappellate
brief are waived, see Blanford v. SacramentoCounty 406
F.3d1110,1114n.8 (9th Cir. 2005); Paladin Assocs.)nc. v.
Mont. Power Co., 328 F.3d 1145,1164 (9th Cir. 2003),it is
improperfor the court to evenconsiderthe argumentraised
by JudgeFletcher.

Nonethelessturning to the merits, JudgeFletcherOargu-
ment puts more weight on Mancari than it can bear. As |
explainin greaterdetailbelow,the exceptionin Mancariis an
exceedinglynarrowone,limited to preferenceshatarepoliti-
cal not racial. Second,MancariOspecialrelationshipworks
only in thosecaseswvhere Congresshasformally recognized
the sovereigntyof Native Americantribes. Despiteopportu-
nity to do so, Congresshas never formally recognizedthe
sovereigntyof Native Hawaiians.Third, evenif Congres$iad
recognizedNative Hawaiiansasa sovereignbody, the special
relationship doctrine applies only to preferences by the federal
governmentbr by the tribesthemselveslt doesnot apply to
private parties discriminating on the basis of tribal status;
indeed,we havebeenquite clearthat suchprivate racial dis-
crimination remainsillegal.

2In light of the narrownes®f the Mancari exceptionwhich | discuss
below, it is easyto seewhy Kamehamehalecidedthat it was better off
usingits scarcebrief spaceand oral argumenttime to pursueotherargu-
ments.
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First, JudgeFIetcheragreesmth the majorltythatOONatlve
HawaiiansO. . is aracial classificationOConc.Op. at 19090;
seeMaj. Op. at 19067n.9. But JudgeFletchergoesone step
further, suggestinghat OONativeHawaiians@ not merely a
racial classificationQbut Oalsca political classificationOld.
at 19091.If JudgeFletcheris correct,this case from the out-
set,doesnot comewithin the specialrelationshipdoctrine of
Morton v. Mancari becauséMancari deniedthe very premise
from which the concurring opinion proceeds.For instance,
Mancari held that the BIAOsNative American hiring prefer-
enceOdoesot constituteQraciatliscrimination.@417 U.S. at
553. Olndeedit is not evena Oracialfreferencedld. As the
Court explained:

The preferenceasapplied,is grantedto Indiansnot
asa discreteracial group,but, rather,asmembersof

guasi-sovereigiribal entitieswhoselives andactivi-

tiesaregovernedby the BIA in a uniquefashion.In

the sensethat there is no other group of people
favoredin this mannerthe legal statusof the BIA is

truly sui generis

417 U.S. at 554 (citation omitted). Moreover,in concluding
that the preferencewas political and not racial, the Court
relied on the fact that the beneficiariesvere membersof fed-
erally recognizedribes:

The preferenceis not directed towards a Oracial®
groupconsistingof Olndiansirstead t appliesonly
to membersof Ofederallyrecognizedtribes.OThis
operatesto exclude many individuals who are
racially to be classifiedas Olndians.@ this sense,
the preferencas political ratherthanracialin nature.

Id. at 553 n.24 (internal quotation marks omitted). As the
SupremeCourtexplainedn Ricev. CayetangO[a]lthougtihe
classification[in Mancari] hada racial componentthe Court
found it important that the preferencewas not directed
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towardsa racial group consistingof Indians,but ratheronly
to membersof federally recognizedtribes. In this sensethe
Court held, the preferencewas political ratherthanracial in
nature0528 U.S. 499, 519-20 (2000) (citation and internal
guotationmarksomitted).

Here,JudgeFletcheragreeghat, whateverelseKamehame-
haOsadmissionspolicy may be, it is a racial classification.
This fact placeskamehamehaQmlicy outsidethe scopeof
MancariOsholding. The distinction is critical, becausef a
preferencefor Native Hawaiianswere only political and not
racial, then = 1981, by its own terms, would not apply. No
exemptionfrom = 1981 would be necessarySeeSaganav.
Tenoriq 384 F.3d 731,738 (9th Cir. 2004)(O[T]heguarantee
that Oallpersons@ay enjoy the samerights that Owhiteciti-
zensCenjoy does not protect againstdiscrimination on the
basisof . . . political affiliation.O);Keatingv. Carey, 706 F.2d
377,384 (2d Cir. 1983) (Olnlight of the CourtOsnterpreta-
tion, the legislative history, and the expresslanguageof the
statute,we hold that @ 1981, howevergenerouslyconstrued,
doesnot prohibit discriminationon the basisof political affili-
ation.O).

Further,Mancari was premisedon actualfederalrecogni-
tion of Native Americantribes. See,e.g, 417 U.S. at 542
(emphasizinghe BIAOscontrol over the Olivesand destinies
of the federally recognizedndian tribesO)(emphasisadded);
id. at 551 (OResolutioof the instantissueturnson the unique
legal statusof Indian tribes underfederallaw and upon the
plenarypowerof Congressbasedon a history of treatiesand
the assumptionof a Oguardian-wardsatus,to legislate on
behalf of federally recognizedIndian tribesO) (emphasis
added);id. at 553 n.24 (OThepreferenceis not directed
towards a Oracial@roup consistingof OlndiansQnstead, it
appliesonly to membersof Ofederallyecognized@ibesO)
(emphasisadded);seealso Rice 528 U.S. at 519-20.
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Native Hawaiianshaveneverbeenaccordedormal recog-
nition as a Native Americantribe? and while the Ospecial
trust relationshif® betweenCongressand Native Hawaiians
bearsmany similaritiesto the relationshipbetweenCongress
and Native American tribes, the two relationshipsare not
identical. And, aswe recentlyacknowledgedQabserfiederal
recognition,tribes do not enjoy the samestatus,rights, and
privileges accorded federally recognized tribesO
Kahawaiolaav. Norton 386 F.3d 1271,1273 n.1 (9th Cir.
2004).In fact, Congresshaspassednany statutesoenefitting
Native Americantribesthatdo notinclude Native Hawaiians,
or which distinguishthemfrom Native Americantribes. See,
e.g, Indian Self-Determinatiorand EducationAssistanceAct,
25 U.S.C. =450 et seq.(2000) (defining an Olndia® as Oa
personwho is a memberof [a federally recognized]indian
tribe0);25 U.S.C. 1 3001(9), (10) (2000) (defining Native
AmericanasOofor relatingto, a tribe, peopleor culturethat
is indigenousto the United State®and Native Hawaiian, by
contrastasOanyindividual who is a descendaraf the aborig-
inal peoplewho, prior to 1778,occupiedandexercisedsover-
eignty in the areathat now constituteshe Stateof Hawaii O);
seealso Kahawaiolag 386 F.3d at 1282 (O[F]ederabenefits
and entitlementsfor native Hawaiians[are] different from
[those]affordedfederallyrecognizedndiantribes. . . .0);id.
(OCongresshecauseof the unique history of Hawaii, has
excluded[Native Hawaiians]from somestatutes. . . .0);id.
(O[M]anystatutesdistinguishbetweennative Hawaiiansand
membersof Indian tribes0O).

ZThereis currently legislationin CongressNpartof an ongoingeffort
Nto extendformal recognitionto Native Hawaiians.SeeS. 147, 109th
Cong.(2005);H.R. 309,109thCong.(2005).Neitherhousehastakenany
actionto date.Evenif it were passedhowever thereis causeto question
whethersuchan actwould be within Congress@wnstitutionalpower.See
Ricg 528 U.S. at 519 (Oltis a matterof somedispute. . . whetherCon-
gressmay treat the native Hawaiiansas it doesthe Indian tribesO).1
declineto decidethis questionhere;thus,| will prospectivelyassumehat
Congresshasthe power to formally recognizeNative Hawaiiansand to
treatthemas any otherfederally recognizedribe.
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We cannotusurp CongressQsower to grant or not grant
formal recognitionto Native Hawaiiansby simply declaring
that the Ocomparab@statusof Native Hawaiians,20 U.S.C.
a 7512(12)(D),givesthemtribal status.Congresshascreated
a discreteprocesdor recognizingindian tribes astribes. See
Indian ReorganizatiorAct, 25 U.S.C.a 461 et seq; seealso
25 C.F.R.n 83.1etseq.(1994) (Departmenbf Interior regu-
lations).Formalrecognitionasa tribe comeswith a bundleof
privileges,including self-governmenttribal courts,control of
Indian lands, and the power to tax. See e.g., Merrion v.
Jicarilla ApacheTribe, 455 U.S. 130 (1982); Montana v.
United States 450 U.S. 544 (1981); SantaClara Pueblov.
Martinez 436 U.S. 49 (1978).None of theseprivilegeshave
yet been afforded to Native Hawaiians, a judgment we
recentlyupheldin Kahawaiolaav. Norton As we concluded
there,Ointhe end,we mustcommit this questionto Congress
to applyits wisdomin decidingwhetheror not native Hawai-
iansshouldbeincludedamongthoseeligible to applyfor fed-
eral tribal recognition0386 F.3d at 12832

22JudgeFletcherOsoncurrencecites two casesdecidedafter Mancari
which, he argues,eliminated the requirementfor federal recognition:
United Statesv. John 437U.S.634(1978),andDelawareTribal Business
Committeev. Weeks 430 U.S. 73 (1977). SeeConc. Op. at 19092-93.1
disagreewith the characterizatiorof thesecasesThe first case, John for
exampledid not eveninvolve a Mancariissuebut concernedvhethercer-
tain lands constitutedOIndiancountryOfor purposeof the Major Crimes
Act. Seel8 U.S.C.a 1151;seealsoJohn 437 U.S. at 635,647-50.More-
over,becausehetribe involvedin Johnhadbeenaccordedederalrecog-
nition, relianceon that caseto demonstrateéhat federalrecognitionis not
necessaryor the Mancari doctrineto applyis inappositeld. at 650. Simi-
larly, Judge FletcherOseliance on Weeksis misplaced.In Weeks the
SupremeCourt rejectedan Equal ProtectionClausechallengeto Con-
gressOdecisionnot to include the descendantsf membersof a recog-
nized tribe who had voluntarily renouncedtheir statusin exchangefor
United Statescitizenshipfrom a compensatiorschemethat benefittedthe
descendantsf tribal memberswvho hadrenouncedheir tribal status.The
opinion cites Mancari, but not for reasonsimportantto the holding of
either caseSee430 U.S. at 84, 85. Neith@dohnnor WeeksnodifiedMan-
cariOsholding, either explicitly or implicitly.
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Finally, evenif Congresshad formally recognizedNative
Hawaiians,MancariOsspecialstatusdoctrine would still not
benefitKamehamehdecausdhat doctrinedoesnot apply to
private parties.Mancari approveda Native American hiring
preferenceadoptedby the BIA becausef the tribes@apacity
as Oquasi-sovereign[§]Mancari, 417 U.S. at 554; seealso
lowa Mut. Ins. Co.v. LaPlante 480U.S.9, 14 (1987);Fisher
v. Dist. Ct.,, 424 U.S. 382,390-91(1976). The Ospeciatela-
tionshipO recognized Mancari was a sovereign-to-sovereign
relationshipthat Congressasthe powerto regulateby virtue
of the Indian CommerceClause U.S. Consr. art. |, &8, cl. 3,
andthe Treaty Clause,id. art. Il, @2, cl. 2, which Oha®ften
beenthe sourceof the GovernmentQsowerto deal with the
Indian tribesO Mancari, 417 U.S. at 552; see also United
Statesv. Lara, 541U.S.193,200(2004).Thus,privateparties
may not seekrefugein MancariOspecialrelationshipdoc-
trine. KamehamehaNdespitahe strong loyalty of Native
HawaiiansNis a private schoolestablishedy a privatetrust,
and not a recognized means of Native Hawaiian self-
government.

Judge FletcherOsoncurrencemisses this point entirely
when it asserts th@Congress may, if it wishes, permit Kame-
hamehaSchoolsto give preferentialadmissiontreatmentto
Native HawaiiansOConc.Op. at 19095 JudgeFletcherdoes

23JudgeFletcherhasit backwardsHe citesthe samebody of lawsNthe
collectionof differentpreferences$or Native HawaiiansNasevidencethat
Congressothimplicitly createda specialrelationshipwith Native Hawai-
ians and implicitly exemptedthem from @ 1981. But JudgeFletcherOs
analogyto Native Americansis flawed: Congresshasexpresslycreateda
specialrelationshipwith Native Americansby formally recognizingthe
tribes.

This makes a difference. The Tenth and Eleventh Circuits have held that
Native American tribal entities are implicitly exemptfrom some suits
undera 1981.But thosecourtsreasonedhat becausdribes are expressly
exemptedfrom disparateimpact suits under Title VII, see42 U.S.C.

o 2000e(b); id. ©2000e-2, plaintiff's may not circumvent Title VIIOs
exemption by suing under & 1981. See Taylor v. Alabama Intertribal
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not cite a single casewherea courthasuphelda private pref-
erencefor Native Americantribal memberaunderthe special
relationship doctrine. In fact, we have soundly rejected
exactlythatargumentin Dawavendewa. Salt River Project
Agricultural Improvemenand PowerDistrict, 154 F.3d1117
(9th Cir. 1998), pursuantto an agreementwvith the Navajo
Tribe, an Arizona corporation sought to discriminate in
employment by favoring membersof the Navajo Tribe.
Dawavendewaa memberof the Hopi Tribe, filed a Title VII
claim alleging nationalorigin discrimination.The defendants
arguedthat, basedon Mancari, Opreferencelsasedon tribal
affiliation are based opolitical affiliation rather than national
origin andarethusoutsidethe realmof Title VII. Old. at 1120.
Citing Othauniqueinterestthe[BIA] hadin employingNative
AmericansQ that had led the Court to recognizea limited
exceptionfor Congresswe held thatthe plaintiff hadalleged
a violation of Title VII. Id. at 1120.

We have even rejected attempts to extelagicariOs excep-
tion to othergovernmentaéntities.In Malabedv. North Slope
Borough 335 F.3d 864 (9th Cir. 2003), a local government
adoptedan ordinancethat gavean employmentpreferenceo
Native Americans,defined as membersof federally recog-
nized Indian tribes. Plaintiffs challengedhe ordinanceunder
the equalprotectionguarante®f the AlaskaConstitution.The
Boroughattemptedo justify its ordinanceby relying on Man-
cari. Citing Rice we limited MancariOgolitical exceptionto
CongressQgealingswith federally recognizedNative Ameri-
can tribes and invalidatedthe ordinance.Seeid. at 865 n.5
(QMancari held only that when Congressacts to fulfill its
uniquetrustresponsibilitiegsowardIndiantribes,suchlegisla-

Council Title IV J.T.P.A, 261 F.3d 1032, 1034-35 (11th Cir. 2001);
Wardlev. Ute Indian Tribe, 623 F.2d 670, 672 (10th Cir. 1980). Unlike
the tribes, Native Hawaiiansare not expresslyexemptedfrom Title VII,
althoughthere may be reasonto wonderwhetherthe majorityOspinion
implicitly exemptsthem.
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tion is not basedon a suspectclassificationO (emphasis
added)) Othercourtshavetakena similar approachSeeg.qg,

Tafoyav. City of Albuquerque 751 F. Supp. 1527, 1530
(D.N.M. 1990) (OAsthe SupremeCourt so clearly statedin

Morton, CongressObligationsto Indiansare constitutionally
basedand unique. The City of Albuguerquedoesnot have
comparablepower to treat membersof federally recognized
Indiantribesor pueblosor membersof the NavajoNation dif-

ferently than othergroupsof Indiansor non-IndiansO);id. at

1531 (OTheAlbuquerqueCity Council hasconsiderablyless
powerthanthe United StatesCongresdo passlaw discrimi-

nating in favor of membersof federally recognizedindian

tribes and pueblos.In this respectthe rationalein Morton is

inapplicableto this caseO);seealso Riceg 528 U.S. at 520,

522 (refusingto extendMancari to stateelectionsprivileging

Native Hawaiians;Otheelectionsfor OHA trusteeare elec-
tions of the State,not a separatequasisovereigl).

Mancari may not evenextendto Native Americanprefer-
encedn hiring by otherfederalagenciesThe CourtOsolding
in Mancari relied on the fact that Othepreferenceappliesonly
to employmentin the Indian serviceQ an agencythat the
Court describedas OsuigenerisO417 U.S. at 554. The Court
specifically did not Oconsidethe obviously more difficult
guestionthat would be presentedy a blanketexemptionfor
Indians from all civil service examination® Id.; see also
Ricg 528 U.S. at 520 (noting OthafMancari] was confined
to the authority of the BIA, an agency describedas Osui
generis@); Dawavendewal54 F.3d at 1120 (similar). We
havepreviouslylimited the scopeof Mancari in this fashion.
In Williams v. Babbitt 115 F.3d 657 (9th Cir. 1997), for
example,we consideredwhetherthe Reindeerindustry Act
limited ownershipof reindeerto Native Alaskansandwhether
suchalimitation would be constitutional The ActOslefenders
attemptedo justify it underthe CourtO$olding in Mancari.
We rejectedthis argument,holding that the power granted
Congressunder MancariOsexceptionwas of a far narrower
scope.Seeid. at 664 (OThepreferenceat issuein Mancari
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only appliedto the BIA, anagencycreatedfor the purposeof
serving IndiansO); id. at 664-65 (O[W]e can discern Man-
cariOsscopeby looking to the casesit cited as examplesof
permissiblespecialtreatmenfor Indians.Eachcasedealtwith
life in theimmediatevicinity of IndianlandO(citationsomit-
ted)); id. at 655 (OWhileMancariis not necessarilyimited to
statuteshat give specialtreatmentto Indianson Indian land,
we do read it as shielding only those statutesthat affect
uniquely Indian interest));id. (O[W]e seriously doubt that
Congresscould give Indians a complete monopoly on the
casinoindustry or on SpaceShuttle contracts)).

In sum, Mancari doesnot supportJudgeFletcherOslaim
that KamehamehaQ@simissionspolicy is justified becauset
is both a racial and political classification.JudgeFletcherOs
rationale would render Mancari unrecognizablelndeed, as
with the exclusive Native Hawaiian voting scheme rejected by
the SupremeCourtin Rice if KamehamehaQacially exclu-
sive admissiongpolicy Owereto be sustainedunderMancari
we would be requiredto acceptsomebeginningpremisesot
yetestablishedn our caselaw . . . . Thesepropositionsvould
raise questionsof considerablenomentand difficulty. 0528
U.S.at518.

V. CONCLUSION

As noble as Kamehameha@alsmay be, | cannotrecon-
cile its admissionspreferenceNaracially exclusive policy
that operatesas a completebar to all applicantswho are not
of the preferredraceNwith the SupremeCourtOsequirements
for a valid affirmative actionplan.| cannotreconcileKame-
hamehaOadmissionspolicy with the plain commandsof
@ 1981,nor canl find any evidencewhatsoevethat Congress
exemptedKamehamehérom o 1981 altogetherThe majority
exemptsan organizationwith noble goalsthat seeksto rem-
edy a significant problemin a community that is in great
need,but it cando so only becausehe majority departsfrom
clear principlesand establishegrecedent.



Dok v. KAMEHAMEHA ScHooLS 19153

| respectfullydissent.

RYMER, Circuit Judge, with whom KOZINSKI,
OOSCANNLAIN, TALLMAN and CALLAHAN, Circuit
Judgesjoin, dissenting:

This is altogetherinfelicitous.

On the one hand, the KamehamehaSchoolsis a well-
recognized, widely- acclaimed private school, established
before Hawaii becamea state, whose primary mission has
beento educateNative Hawaiianstudentsn a culturally sen-
sitive, challengingway. It receivesno federalfundsanddoes
not operatefor profit. Its purposeof providing meaningful
accessto educationalopportunityis intuitively salutary.On
the other hand, the admissionspolicy of the Kamehameha
Schoolsprefersstudentsof Native Hawaiianancestryin such
a way that, as a practical matter, non-Native Hawaiian stu-
dentsare precluded.

The questionis whetherKamehameha®@simissiongolicy
violates 42 U.S.C. ©1981. Section 1981 was originally
enactedas part of the 1866 Civil RightsAct, and conferson
O[a]llpersons . . the sameright in every State. . . to make
and enforcecontractsasis enjoyedby white citizens. . . .O

We do not write on a cleanslate,otherwisel would ques-
tion how a statutethat accordsto all personsthe sameright
to contractasis enjoyedby white citizenscanmeanthe same
right to contractasis enjoyedby Native Hawaiians Yet it
washeldlong agothata 1981 appliesto personf anyrace,
McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273
(1976),andmorerecently,that Native Hawaiianancestrycan
beaproxyfor race Ricev.Cayetan9528U.5.495,514(2000):

!Seealso Saint Francis Collegev. Al-Khazraji, 481 U.S. 604 (1987)
(holding that = 1981 protectsagainstdiscriminationbasedon ancestry).
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Likewise, | would havedifficulty understandindghow o 1981
appliesto a purely private, philanthropically-endowednon-
profit educationalnstitution. However,it wasalsoheld long

ago that © 1981 appliesto private transactions,Tillman v.

Wheaton-HaveRecreationAssn.,410U.S. 431,440 (1973),
including to contractsfor educationalservices, Runyonv.

McCrary, 427 U.S. 160 (1976)? But seeJonesv. Alfred H.

Mayer Co., 392 U.S. 409, 449-76(1968) (Harlan,J., dissent-
ing from application of the similarly-worded 42 U.S.C.
1 1982to privatediscriminationin the saleor rental of prop-
erty); Runyon 427 U.S. at 192-214 (White, J., dissenting).
Finally, becausesducationis the greatesinheritanceof all, |

havedifficulty understandingvhatbusinesst is of thefederal
governmento tell a Native Hawaiianthat shecanOthooseto

help other Native Hawaiianswhom she believesparticularly
needit.

This said, | am not persuadedhat precedentallows the
KamehamehaSchoolsto justify its preferentialadmissions
policy on the footing that the policy redressegast societal
discrimination againstNative Hawaiians. The majority and
dissenting opinions agree that we are guided by Title VIl stan-
dards! | agreewith JudgeBybeethatwhen,ashere,a volun-

Neitherparty discussesvhetherthe right to Ocontra@is implicatedby
the kind of subsidizededucationalopportunity offered by the Kameha-
mehaSchools.Cf. Runyon 427 U.S. at 172 (noting that the private,com-
mercially operatedschools being sued there for excluding qualified
childrensolely becaus¢heywereblackwould havereceivedpaymentgor
servicesrendered,and the prospectivestudentswould have received
instructionin returnfor thosepayments).

*The Court notedboth points N thato 1981 appliesto any raceandto
a contractfor educationakervicesN in Gratzv. Bollinger, 539 U.S. 244,
276 n.23 (2003) (citing McDonald and Runyonwith apparentapproval).

‘SeePattersonv. McLeanCredit Union, 491 U.S. 164, 186-87(1989)
(embracingTitle VII frameworkin @ 1981 case).But seeGrutter v. Bol-
linger, 539 U.S. 306, 343 (2003) (observingthat Otheprohibition against
discrimination in ©1981 is co-extensivewith the Equal Protection
Clause)and Gratz, 539 U.S. at 276 n.23(noting that Opurposefudiscrim-
inationthatviolatesthe EqualProtectionClauseof the FourteenthAmend-
mentwill alsoviolate @ 19810).
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tary, private, affirmative action plan is at issue,the testis
whetherit eliminatesa manifestracial imbalance,doesnot
unnecessarilframmelthe rights of non-preferredgroupsor
create an absolute bar to their advancementand makes
adjustmentghat do no morethannecessaryo obtaina racial
balance United Steelworkerof Americav. Weber 443 U.S.
193,208-09(1979); seeRudebusclv. Hughes 313 F.3d 506,
521 (9th Cir. 2002) (breakingthe Weberstandardnto these
threefactors).

Obviously, the Kamehameh&choolsitself hasneverdis-
criminatedagainstNative Hawaiians;it is dedicatedto serv-
ing them. Thus,the articulatedjustification for its race-based
admissionspolicy is to remedyexternal discrimination, not
internal imbalance.Evenif a private educationalenterprise
hasmore wiggle roomin defining its core missionin a race-
consciouswvay thana private employer,to legitimatea race-
basedpolicy solely on accountof discriminationby othersis
to put no boundsonit atall. To do sowould rendermeaning-
lessthe factorsthat influencedthe SupremeCourtin Weber
to approvea voluntary, private, affirmative action plan. 443
U.S. at 208-09.A private entityOgprogressoward achieving
Obaland@cannotrealisticallybe assessed measuredigainst
societyasa whole ratherthanits own work force or its own
studentbody. But, evenif a private party should be able to
assumaea public responsibilityfor remediationof pastsocietal
discrimination the acceptablgoal of arace-consciouadmis-
sionspolicy for a public educationalnstitution is to achieve
a diversestudentbody. Grutter, 539 U.S. at 325 (endorsing
the view that studentbody diversity is a compelling state
interestthat can justify the use of racein public university
admissions).The purposeof Kamehamehaschoolsand its
admissiongpolicy is, of course,just the opposite.That, in a
nutshell,is why | feel boundto reverse.

Beyondthis, | agreewith JudgeBybeethat Congressional
applausdor programsthat benefit Native Hawaiiansneither
connotesapprovalof anexclusionaryadmissiongpolicy based
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on racial preferencenor grafts an exceptiononto @ 1981. |
alsoagreethatMortonv. Mancari, 417 U.S.535(1974),does
not savethe Kamehamehaolicy. Mancari involved a federal
employmentpreferencdor personsof tribal ancestrythatthe
Court upheld againsta Fifth Amendmentchallengebecause
tribes, which are federally-recognizedare a political, rather
thanaracial, classification417 U.S. at 553-55.However,the
Courthassincedeclinedto extendMancari to an Hawaii stat-
utory schemethat restrictedvoting for certain stateofficials
to thoseof Native Hawaiianancestry Rice 528 U.S. at 518-
23.

As no otherbasisappeardor affirming, | would reverse.

KLEINFELD, Circuit Judge,with whom JudgesKOZINSKI
and OOSCANNLAIN Circuit Judgesjoin, dissenting:

| agreein large partwith JudgeBybeeOdissentandjoin in
Partsll andlll. His analysisof the majority and concurring
opinionsis in my view correct.

| write separatelybecausel do not agree with Judge
BybeeOsiew that Title VII providesthe standardof review
in thiscaseTitle VII prohibitsdiscriminationin employment.
This casedoesnot involve employmentTitle VII hasnothing

'See42 U.S.C.a 2000e-2(a)Oltshallbe an unlawful employmenprac-
tice for an employer(1) to fail or refuseto hire or to dischargeany indi-
vidual, or otherwiseto discriminateagainstany individual with respecto
his compensationterms,conditions,or privilegesof employmentbecause
of suchindividualOsace,color, religion, sex, or nationalorigin; or (2) to
limit, segregateor classify his employeesor applicantsfor employment
in any way which would deprive or tend to deprive any individual of
employmentopportunitiesor otherwiseadverselyaffect his statusas an
employee, becauseof such individualOsrace, color, religion, sex, or
nationalorigin.0).
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to dowith exclusionof studentdrom schoolsbecaus®f race.
Nor is thereaneedto mineTitle VII for somesortof analogy?

TherecentU.S. SupremeCourtdecisionsaboutaffirmative
action, Grutter’ and Gratz* alsohavenothingto do with this
case.Thosecasesinvolved whetherracial discriminationby
public schoolsunder affirmative action plans violated the
Equal ProtectionClauseof the FourteenthAmendment.This
casedoesnot involve a public schoolor stateaction,so Grut-
ter, Gratz, andthe Equal ProtectionClausedo not comeinto
the analysis.

We are not free to treat Hawaiian ancestryas a political
rather than racial designationunder Morton v. Mancar?
becausethe SupremeCourt held in Rice v. Cayetanothat
Hawaiian ancestryis a Oracialclassification® If Congress
choosesto define personsof Native Hawaiian ancestryas
Indiansunder25 U.S.C.2 479 or someother provision, per-
hapsit can! But it hasnot.

This caseis considerablysimpler. In practice, Kameha-
meha Schools excludesstudentswho do not have Native
Hawaiianancestry.The Kamehameh&choolsare admirable
in manyways,andtherearegoodhistoricalandsocialreasons
why reasonablg@eoplemight wantto follow just sucha pol-
icy. But we arenot freeto makea socialjudgmentaboutwhat
is bestfor Hawaiians.We are stuckwith a casethatis before
usin our capacityasjudgesand we haveto follow the law.

2pattersonv. McLean Credit Union, 491 U.S. 164 (1989), speaksto
both Title VIl and42 U.S.C.a 1981.BecausePattersonwas an employ-
mentcasecoveredin partby eachstatute,it doesnot speakto exclusion
from a private schoolby reasonof race.

Grutter v. Bollinger, 539 U.S. 306 (2003).
‘Gratz v. Bollinger, 539 U.S. 244 (2003).

5417 U.S. 535 (1974).

®Ricev. Cayetang 528 U.S. 495, 522 (2000).
’SeeRicev. Cayetang 528 U.S. 495, 519 (2000).
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The law we haveto follow waslaid down by the Supreme
Court in Runyonv. McCrary.® Runyonholds that the Civil
Rights Act of 1866, 42 U.S.C. @ 1981, prohibits a private
school from denying admission to prospective students
becausef theirrace? It might havebeenthoughtthat Runyon
prohibited discriminationonly againstblack people,but we
arenot freeto interpretit thatway. In McDonaldv. SantaFe
Trail Transportationthe SupremeCourtdecidedthatthe stat-
ute construedn Runyon 42 U.S.C.1©1981,protectswhitesas
well asnon-whitesfrom discrimination’’ A fortiori it protects
all the ethnic groupsin Hawaii: blacks, Filipino-Americans,
Japanese-Americans, American Samoans, Chinese-
Americans,andall the others,regardlesf their ancestry.

In my view, thatis the end of the analysis.l might have
preferredto avoid decidingthis case,if somejurisdictional
defectexisted.But we do havejurisdiction. Employmentaw,
Indian law, our admirationfor Kamehameh&choolsandour
sentimentsaboutpublic policy areirrelevant.

| respectfullydissent.

KOZINSKI, Circuit Judge,dissenting:

| join all threeof my dissentingcolleaguesJudgesRymer,
Kleinfeld and Bybee have cataloguedeloquently the many
reasonsvhy neitherthe majority nor the concurrenceeflects
what the law is, or shouldbe, and thereOsothing| canadd
on that score.

| write only to point out that the issuewe are called on to
decidemaybe a problemof the schools©wn making.Runyon

8427 U.S. 160 (1976).
SRunyonv. McCrary, 427 U.S. 160, 172-73(1976).
®“McDonaldv. SantaFe Trail Transp.Co., 427 U.S. 273,280 (1976).
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V. McCrary, 427 U.S. 160, 172-73(1976),and McDonald v.
Santa Fe Trail TransportationCo., 427 U.S. 273, 295-96
(1976), prohibit private racial discriminationin the making
and enforcingof contracts The provisionis implicatedhere
becausehe schoolschargetuition and must thereforeenter
into a contractual relationship with each student.| donOt
believe section1981 would apply at all if the schoolswere
run entirely asa philanthropicenterpriseandallowedstudents
to attendfor free. In Runyon Otheracial exclusionpracticed
by the [schools]amount[ed}to a classicviolation of @ 19810
becauseOl[tlheparents. . . soughtto enterinto contractual
relationshipswith [the schools]for educationakervicesO427
U.S.at 172. The Courtemphasizedhe commercialnatureof
the relationship: OUnderthose contractualrelationships,the
schoolswould havereceivedpaymentdor servicesrendered,
andthe prospectivestudentswould havereceivedinstruction
in returnfor thosepayment®ld. | havefound no casewhere
section1981 hasbeenappliedto a charity. Were the schools
to forego chargingtuition, their relationshipto their students
would probablynot be deemedOcontractu@las that termis
usedin section1981 and Runyon

Being ableto chargetuition is, of course notinconsequen-
tial. For most private schoolsit is a make-or-brealkproposi-
tion. But it may not be so for the KamehamehaSchools,
which weresetup primarily aseleemosynarynstitutions.The
tuition they chargereflectsonly a smallfraction of their oper-
ating costs and, even then, most studentspay a reduced
tuition, or no tuition at all. Seemaj. op. at 19057-58.The
schools@ubstantiaendowmentnay enablethemto continue
operatingwithout chargingany tuition for a very long timeN
perhapsndefinitely.

Giventhe scoresof pageswe havewritten on both sidesof
thisissue,it shouldbe clearthatthe questionis closeandours
may not be the last word. Given the passionsthis casehas
aroused,see maj. op. at 19064 n.6, itOsworth noting that
whatOseally at stakemay not be the operationof the Kame-
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hamehaSchoolsalong their traditional (preferential)model,
but merely a few million dollars a yearthe schoolsnow get
from their own students.



